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I n t r o d u c t i o n 

This a r t i c l e d iscusses t h e r i gh t s of r e p r e s e n t a t i o n o f c h i l d r e n i n H o n g 

Kong. T h e focus of m y in t e r e s t is t h e way t h e r igh ts a n d welfare of c h i l -

dren are safeguarded in H o n g K o n g whi le legal p roceed ings , especial ly 

care o r p r o t e c t i o n p r o c e e d i n g s , a r e b e i n g t a k e n fo r t h e i r p r o t e c t i o n . 

In H o n g K o n g , s u c h a c t i o n s a re t a k e n u n d e r t h e P r o t e c t i o n of C h i l -

dren and Juveniles Ord inance1 ( P C J O ) . Th i s legislation was first enac t ed 

in 1951 as t h e P r o t e c t i o n of W o m e n a n d Juven i l e s O r d i n a n c e a n d was 

r enamed t h e P r o t e c t i o n of C h i l d r e n a n d Juven i l e s O r d i n a n c e as o n e of 

m a n y f a r - r e a c h i n g a m e n d m e n t s m a d e t o t h e o r d i n a n c e i n 1 9 9 3 . I t w a s 

originally i n t e n d e d t o p r o t e c t w o m e n a n d j uven i l e s aga in s t t h e evi ls of 

the a bduc t i o n a n d k i d n a p p i n g of young girls for resale i n t o p ro s t i t u t i on , 

a d o p t i o n o r a s d o m e s t i c s e r v a n t s (mui-tsai o r mooijai).2 I n m o r e r e c e n t 

I would like t o ex t end par t i cu la r t h ank s t o C h e n H u n g He l en , a fo rmer s t uden t of m i n e w h o 

g rea t l y a s s i s t e d m e i n t h e p r e p a r a t i o n o f t h i s a r t i c l e as a r e s e a r c h a s s i s t a n t . H e r w o r k w a s 

invaluable . I would also like to t h a n k my colleague, Dr Bart Rwezaura, w h o k indly read a n d 

p rov ided c o m m e n t s o n a n ea r l i e r draf t . I wou l d a lso l ike t o e x t e n d m y t h a n k s t o t w o e x t r a o r -

d ina ry ind iv idua l s , whose wo rk in th i s pa r t i cu la r ly difficult a rea of law is an i n sp i r a t i on t o 

many , a n d w h o k i n d l y gave up t h e i r t ime t o t a lk t o m e a b o u t t h e i r e x p e r i e n c e of p r a c t i c e in 

this jur isdic t ion . My t hanks to Ms Pam Baker, and to Mrs A n n i e Wil l iams of t h e Official 

So l i c i t o r ' s O f f i c e . T h e c o m m e n t s a n d c o n c l u s i o n s m a d e i n t h i s c h a p t e r a r e m i n e a l o n e , a n d 

d o n o t n ece s s a r i l y r e f l ec t t h o s e o f t h e p e o p l e w h o s e c o m m e n t s a n d a d v i c e I s o u g h t . 

Cap 213. 

See A . Liu "Hong Kong: S t reng then ing the Protec t ion of Ch i ld ren" (1994-1995) 33 Univer-

sity of Louisville Journal of Family Law 3 and n 2. 
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t imes , it h a s f o rmed t h e basis for t h e p r o t e c t i o n of c h i l d r e n against the 

peri ls of ch i ld abuse a nd neg lec t . 

U n d e r t h i s o r d i n a n c e , i n t e r v e n t i o n c a n b e m a d e i n t o t h e r e a lm of 

t h e pr iva te family to assist a ch i ld w h o falls w i t h i n t h e def in i t ion of "a 

ch i ld in n eed of care or p ro tec t ion" . U n d e r sec t ion 34 (2 ) of t h e PCJO, 

th i s m e a n s a c h i l d o r j uv en i l e : 

" ( a ) w h o ha s b e e n or is b e i ng assaul ted, i l l - t rea ted , n eg l e c t ed or sexu-

ally abused; or 

(b) whose h e a l t h , d e v e l o p m e n t or welfare ha s b e e n or is be ing ne-

g lec ted or avoidably impaired; or 

(c) whose h e a l t h , d e v e l o p m e n t or welfare appears l ikely to be ne-

g lec ted or avoidably impaired; or 

(d) w h o is b e y o n d con t ro l , t o t h e e x t e n t t h a t h a r m may be caused 

t o h i m o r o t h e r s , a n d w h o r e q u i r e s c a r e o r p r o t e c t i o n . " 

O n c e a c a r e o r d e r h a s b e e n m a d e , t h e c o u r t 3 m a y m a k e a n y of a 

n u m b e r of orders u n d e r s ec t i on 34 (1 ) w h i c h c a n h a v e t h e effect of radi-

cal ly c h a n g i n g t h e c i r c ums t anc e s of t h a t ch i ld ' s life, s u ch as: 

"(a) appoin t t he Director of Social Welfare to be the legal guardian 

of such chi ld or juveni le; or 

(b) c o m m i t h i m t o t h e c a r e of a n y p e r s o n w h e t h e r a r e l a t i v e or 

n o t , w h o is w i l l i ng t o u n d e r t a k e t h e c a r e of h i m , o r of any insti-

t u t i o n w h i c h is so wi l l ing; or 

( c ) o r d e r h i s p a r e n t o r g u a r d i a n t o e n t e r i n t o r e c o g n i s a n c e t o exer-

cise p r o p e r c a r e a n d g u a r d i a n s h i p ; o r 

(d) w i t h o u t m a k i n g such order or in a dd i t i o n t o m a k i n g an order 

under paragraph (b) or (c) , make an order p lac ing h im for a 

spec i f ied p e r i od , n o t e x c e e d i n g 3 years u n d e r t h e supervis ion 

of a p e r s o n a p p o i n t e d for t h e pu rpose by t h e c ou r t . 

P rov ided t h a t n o order shal l be made unde r pa rag raph (a) without 

t h e c o n s e n t of t h e D i r e c t o r of Soc i a l We l f a r e . " 

T h e cou r t h e r e is t h e Juven i l e C o u r t (a special ised Magis t ra tes C o u r t ) 
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Fur ther , u n d e r s e c t i o n 3 4 ( 5 ) , w h e r e t h e D i r e c t o r of Soc i a l W e l f a r e 

(DSW) has been vested wi th the legal guardianship of a chi ld or juve-

ni le , h e may , s ub j e c t t o a n y o r d e r t o t h e c o n t r a r y b y a J u v e n i l e C o u r t : 

"(a) make any order ( inc lud ing if h e t h inks fit a n order for r emova l 

t o a n d d e t e n t i o n in a p l a c e of re fuge) r e g a r d i n g t h e c u s t o d y 

and con t ro l of t h e chi ld or juveni le wh i ch h e th inks desirable 

i n t h e i n t e r e s t s o f t h a t c h i l d o r j u v e n i l e . " 

T h i s s e c t i o n is i n t e r e s t i ng i n t h a t i t pu rpo r t s t o g ive t h e D S W "quas i -

judicial d i scre t ion"4 t o m a k e "o rde r s " for t h e r e m o v a l of a ch i l d f r om its 

h o m e , a p o w e r w h i c h is u sua l l y v e s t e d so le ly i n t h e c o u r t . 

P r a c t i c e a n d P r o c e d u r e i n H o n g K o n g 

In Hong Kong, t he D S W is charged wi th t he responsibil i ty of investigat-

ing al legations of ch i ld abuse or o t h e r s i tua t ions in w h i c h a ch i ld may be 

in need of ca re a n d p r o t e c t i o n , a n d for b r i ng ing ca re proceedings .5 If t h e 

D S W h a s " r e a s o n a b l e c au s e t o s u s p e c t t h a t a c h i l d o r j u v e n i l e is, o r is 

l ikely t o be , i n n e e d o f c a r e o r p r o t e c t i o n " t h e y c a n issue a n o t i c e t o be 

served o n a n y pe r son w h o ha s cu s tody or c on t r o l of t h a t ch i ld or j uven i l e 

to p r oduce t h a t c h i l d for a n a s ses smen t by a med i c a l p r a c t i t i o n e r o r o t h e r 

au thor i sed pe r son , or t o a l low t h e D S W t o obse rve t h e c o n d i t i o n o f t h a t 

chi ld or juvenile.6 If t h a t no t i c e is ignored, or if t h e s i t ua t i on is u rgen t , t h e 

D S W c a n e n t e r t h e p remises of t h e p e r son h a v i n g c o n t r o l of t h e ch i l d , 

b u t c a n n o t f o r ce e n t r y u n l e s s o r u n t i l t h e D S W h a s a w a r r a n t t o d o so 

issued by a mag i s t r a t e , J uven i l e C o u r t , o r t h e Dis t r i c t C o u r t for t h a t pur -

pose.7 I n t h i s respec t , t h e D S W works i n c o n j u n c t i o n w i t h t h e po l i c e . 

S e c t i o n 3 4 p r ov i d e s for a n a p p l i c a t i o n for a c a r e o r d e r t o b e m a d e t o 

t he Juven i l e C o u r t on ly by t h e D S W 8 or any po l i ce officer. A p a r e n t , 

4 T h e Law Refo rm Commis s i on of H o n g Kong, Sub -Commi t t e e o n Gua rd i an sh i p and Cus tody , 

C o n s u l t a t i o n Pape r , p a r a 2 . 1 2 7 . 

5 See s 34, PCJO (Cap 213) inc ludes" T h e Director of Social Welfare or of any person authorised 

by t h e D i r e c t o r of So c i a l W e l f a r e . . . " 

6 S e e s 4 5 , PCJO , 

7 See s 44 and 45, PCJO. 

8 " . . . or of a n y p e r s on a u t h o r i s e d by t h e D i r e c t o r of S o c i a l W e l f a r e in w r i t i ng in t h a t b e h a l f 

e i t h e r g e n e r a l l y o r s p e c i a l l y o r o f a n y p o l i c e of f ice r . . . " . 
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g u a r d i a n or o t h e r r e l a t i ve of t h e c h i l d or j u v e n i l e c a n n o t m a k e a n appli-

c a t i o n . T h e p r oce s s is s u c h t h a t a n y p e r s o n c o n c e r n e d a b o u t t h e welfare 

of a ch i l d wou ld no rma l l y c o n t a c t t h e pol ice , or e v e n go di rec t ly to the 

D S W . It is t h e n up to t h e po l i ce or t h e D S W to d e t e r m i n e whe the r or 

n o t i n t e r v e n t i o n c a n b e m a d e . I n v e s t i g a t i o n s by t h e m c a n b e l imited 

and hur r ied and based solely o n ques t ions d i rec ted at t h e alleged abuser 

w h o wou ld n o r m a l l y d e n y a n y w rongdo i ng . T h i s r e s t r i c t ed access to the 

c o u r t c r e a t e s a s t r o n g b a r r i e r a t t h e m o s t b a s i c l e v e l t o a c t i o n be ing 

t a k e n o n b eha l f of s u c h abused c h i l d r e n . M o s t p e o p l e are r e l uc t an t to 

i n vo l v e t h e po l i c e i n w h a t appea r s t o be a pu r e l y in t r a - f ami ly issue. The 

o v e r t o n e s o f a c r i m i n a l i n v e s t i g a t i o n a r e s t r o n g . 

I n u r g e n t s i t u a t i o n s , t h e p o l i c e o r t h e D S W c a n r e m o v e t h e chi ld 

f r o m t h e h o m e t o a p l a c e o f r e fuge , t h a t is, a w a y f r o m t h e c a r e and 

con t r o l of t h e a l leged abuser. Af t e r fur ther inves t iga t ions , t h e D S W can 

m a k e a n a p p l i c a t i o n t o t h e J u v e n i l e C o u r t for a n o r de r u n d e r s 34(1) 

P C J O . N e i t h e r t h e p a r e n t o r g u a r d i a n n o r t h e c h i l d are pa r t i e s to the 

appl ica t ion, t h ough the P C J O requires t h e Juveni le Cou r t to give direc-

t i ons uas it t h i n k s fi t" for no t i fy ing a p a r e n t or gua rd i an of t h e chi ld or 

j u v e n i l e o f t h e m o t i o n o r a p p l i c a t i o n . T h i s m e a n s t h a t n e i t h e r t h e par-

e n t o r g u a r d i a n n o r t h e c h i l d h a s a r i g h t t o a p p e a r be fo r e t h e cou r t to 

m a k e r e p r e s e n t a t i o n s t o t h a t c o u r t aga ins t t h e a p p l i c a t i o n by t h e DSW. 

T h e dec i s ion t o t ransfer t h e gua rd iansh ip of t h e ch i ld , a n d w i t h it con-

c o m i t a n t r igh t s o f c u s t o d y a n d c on t r o l , c a n b e m a d e w i t h o u t consu l t a t i on 

of t h e peop le w h o are mos t d i rec t ly affected by t h a t order . 

Jur isd ic t ional ly , t h e s e p roceed ings are h e l d t o be civi l i n na tu r e , but 

as applied in H o n g Kong, they still carry wi th t h e m the od ium and stigma 

of p r o c e e d i n g s o f a n i n h e r e n t l y c r i m i n a l n a t u r e . T h e t e r m s "ch i ld" , 

" y o u n g p e r s o n " a n d " J uven i l e C o u r t " a re a l l d e f i n e d w i t h r e f e r ence to 

t he Juvenile Offenders Ordinance9 ( JOO) . A "chi ld" is a person under 

t h e age of 14 yea r s , a n d a " y o u n g p e r s o n " a p e r s o n 14 years of age or 

u p w a r d s a n d u n d e r t h e age o f 16 years.10 A " j u v e n i l e " m e a n s "a person 

w h o i s . . . 14 yea r s o f age o r a b o v e a n d u n d e r t h e age o f 18 years".11 A 

9 Cap 226. 

10 See s 2, JOO (Cap 226), Laws of Hong Kong 

11 Ibid. 
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Juvenile C o u r t consis ts of a p e r m a n e n t mag i s t r a t e a p p o i n t e d b y t h e C h i e f 

Justice a n d ha s all t h e powe r s of a p e r m a n e n t mag i s t r a t e u n d e r t h e J O O 

and, subject to the J O O , t he Magistrates Ord inance (Cap 227) applies 

to p roceed ings before a J u v e n i l e C o u r t as i t appl ies t o p r o c e e d i n g s b e -

fore a magis t ra te .12 T h e M a g i s t r a t e s C o u r t i n H o n g K o n g o n l y h a s 

jurisdict ion t o dea l w i t h c r i m i n a l a c t i o n s . I t does n o t h a v e a c iv i l j u r i s -

dict ion. T h e p r o c edu r e app l i cab l e i n t h e Juven i l e C o u r t is se t o u t i n t h e 

J O O , b u t t h e r e is n o p r o v i s i o n fo r a n y s p e c i a l o r s e p a r a t e p r o c e d u r e s 

appl icab le w h i l s t t h e c o u r t is i n s e s s i on for c a r e a n d p r o t e c t i o n m a t t e r s . 

The re is n o appea l f rom a d e c i s i on of t h e Juven i l e C o u r t . 

Sect ion 3 A ( 1 ) of t h e J O O also refers to Juveni le Cou r t s as cour ts "sit-

ting for t h e pu rpose of h e a r i n g any charge agains t a ch i l d or y oung p e r s o n " 

or "for t h e pu rpose of exe r c i s i ng a n y o t h e r j u r i sd i c t i on con f e r r e d o n J u v e -

nile Cou r t s by . . . a n y o t h e r Ord inance . "13 I t is i n t h i s c o n t e x t t h a t c h i l d 

care p roceed ings are b r o u g h t w h e r e b y c h i l d r e n o r j uven i l e s a re ef fec t ive ly 

charged w i t h be ing e i t he r neg lec ted , abused or assaul ted a n d b r ough t b e -

fore t h e cour t by t h e D S W for a dec i s ion t o d e t e rm ine t h e course of t h e i r 

lives. S e c t i on 3 4 also ta lks a b o u t c h i l d r e n be ing " c o m m i t t e d " t o t h e ca r e 

of a p e r s o n o r i n s t i t u t i o n u n d e r a n o r d e r m a d e b y t h e c o u r t . 

T h e Juven i le C o u r t may on ly dea l w i t h care p roceed ings two o r t h r e e 

t imes a week . C a r e p r o c e e d i n g s a r e o n l y a p a r t of t h e w o r k t h a t i t h a s t o 

do . O n o t h e r d a y s i t o p e r a t e s as a m a g i s t r a t e s c o u r t e x e r c i s i n g c r i m i n a l 

juveni le j u r i sd i c t i on . T h e s a m e mag i s t r a t e s pres ide o v e r b o t h . T h e legal 

cul ture i n t h e t w o j u r i s d i c t i on s ov e r l a p , b u t t h e y a r e i n h e r e n t l y differ-

e n t i n n a t u r e . I n c a r e p r o c e e d i n g s , t h e c h i l d is t h e v i c t i m , n o t t h e 

perpe t ra to r , o f a crime.14 G i v e n t h e c o n t e x t of t h e a l l e g ed a b u s e a n d t h e 

n a t u r e o f t h e p r o c e e d i n g s , i n m y o p i n i o n , t h e J u v e n i l e C o u r t , as c u r -

rently es tab l i shed i n H o n g Kong , is a n i napp rop r i a t e v e n u e i n w h i c h t o 

deal w i t h c a r e p r o c e e d i n g s . 

See s 3 A , ibid. 

Emphasis added . 

If t he i nc iden t is t h e result o f phys ica l o r sexual abuse t h e pe rpe t r a t o r will usual ly b e cha rged 

w i t h a c r i m i n a l o f f ence a n d t r i e d i n a c r i m i n a l c o u r t in w h i c h t h e c h i l d is, o r m a y b e , a 

w i t n e s s . 
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R e p r e s e n t a t i o n of C h i l d r e n in C a r e P r o c e e d i n g s : W h a t is 

R e p r e s e n t a t i o n ? 

T h e c o n c e p t o f r e p r e s e n t a t i o n i n l ega l p r o c e e d i n g s e n c o m p a s s e s t h e re-

l a t i onsh ip b e t w e e n a lay c l i en t a n d a p ro fess iona l adviser , whereby the 

p ro f e s s i ona l adv i s e r m a k e s a n a p p e a r a n c e be fo r e t h e c o u r t o n beha l f of 

t h e lay c l i e n t , a n d p r e s e n t s t h a t c l i e n t ' s p o i n t o f v i e w t o t h e c ou r t . Pro-

fess iona l skil ls a r e r e l i ed u p o n i n t h e i d e n t i f i c a t i o n of r e l e v a n t issues 

a n d fac ts , t h e f r a m i n g a n d s ubmi s s i on o f legal a r g u m e n t s , a n d in form-

i ng a c o n d u i t o f c o m m u n i c a t i o n b e t w e e n t h e lay c l i e n t a n d t h e court 

a n d o t h e r lega l e n t i t i e s s u c h as o t h e r pa r t i e s a n d t h e i r legal representa-

t i v e s . R e p r e s e n t a t i v e s a re a l so s e e n as f a c i l i t a t o r s for t h e b e n e f i t of the 

c o u r t . J u d g e s a n d m a g i s t r a t e s p r e f e r t o c o m m u n i c a t e w i t h l ega l repre-

s e n t a t i v e s r a t h e r t h a n w i t h u n r e p r e s e n t e d l i t i g a n t s . 

A c l i e n t wi l l u sua l ly be p r e s e n t i n c o u r t w i t h t h e i r r ep r e sen t a t i ve , 

a n d wi l l b e p r i vy t o t h e e v e n t s t h a t af fec t t h e m . H o w e v e r , i t is n o t un-

c o m m o n f o r o n l y t h e r e p r e s e n t a t i v e t o b e p r e s e n t , a n d f o r t h a t 

r e p r e s e n t a t i v e t o p o r t r a y t h e c l i e n t ' s w i s h e s . T h e t r a d i t i o n a l r e l a t i o n -

sh ip b e t w e e n t h e c l i en t a n d t h e r ep resen ta t ive inc ludes a fo rmal interview 

( a t l eas t o n e ) w h e r e b y t h e r e p r e s e n t a t i v e c a n t a k e i n s t r u c t i o n s f rom the 

c l i e n t , a n d a s c e r t a i n w h a t t h a t c l i e n t w a n t s . T h e r e p r e s e n t a t i v e wi l l no t 

u sua l l y i n t e r j e c t t h e i r o w n v i ews o r w i she s i n t o t h e s u b m i s s i o n s beyond 

adv i s i ng t h e c l i e n t as t o t h e legal imp l i c a t i on s o f a n y cou r se of ac t ion . 

T h i s c o n c e p t of r e p r e s e n t a t i o n is a v i t a l p a r t of o u r adve r sa r i a l legal 

sys t em w h i c h f u n c t i o n s o n t h e basis t h a t e a c h p e r s o n w h o is a par ty to 

t h e p r o c e e d i n g s h a s a r i g h t t o p r e s e n t t h e i r p o i n t o f v i e w t o t h e cour t 

a n d for t h a t p o i n t of v i ew to be t a k e n i n t o a c c o u n t before a n y decision 

o r j u d g m e n t is m a d e . I n t h i s c o n t e x t , t h e n , i t s e e m s u n u s u a l t h a t chi l -

d r e n h ave t r ad i t i ona l ly b e e n exc luded f rom th i s i n h e r e n t r igh t . 

I n H o n g Kong , n e i t h e r t h e ch i ld or j uven i l e n o r t h e pa r en t s or guard-

i a n a r e p a r t i e s t o t h e c a r e p r o c e e d i n g s , n o r is t h e r e a n y p r o v i s i o n as t o a 

r i gh t of appea l , t h o u g h a " p a r e n t o r gua rd i an " m a y m a k e a n app l i ca t ion 

t o a J u v e n i l e C o u r t for a n a p p l i c a t i o n t o d i s cha rge o r va ry a n o rde r made 

unde r sect ion 34 (1 ) ( a ) , (b) or (c ) . N o r is there any provis ion for sepa-

ra te r ep r e sen t a t i on for t h e ch i ld or juveni le in t h e P ro t e c t i on of Ch i ld ren 

and Juveniles Ord inance (PCJO) . However, under the Official Solicitor 

Ord inance (Cap 416) , "If requested by the Juvenile Cour t , " the official 



R e p r e s e n t a t i o n of C h i l d r e n in H o n g K o n g 105 

solicitor c a n "ac t for a n y p a r t y i n vo l v ed in p roceed ing s u n d e r t h e P C J O 

re la t ing t o t h e c a r e a n d p r o t e c t i o n o f a c h i l d o r j u v e n i l e . " 

T h i s is a d i s c r e t i on a r y p o w e r t h a t c a n b e exe r c i s ed by t h e p r e s i d i ng 

mag i s t r a t e r e q u e s t i n g t h e off ic ia l so l i c i t o r t o r e p r e s e n t e i t h e r a c h i l d o r a 

p a r e n t if t h e y a re i n v o l v e d i n t h e p r o c e e d i n g s . T h e R u l e s d o n o t e x -

clude t h e p a r e n t s f r om a t t e n d i n g t h e h e a r i n g o r f r om p u t t i n g f o rwa rd 

t h e i r v i ews , t h o u g h t h e y h a v e n o r i g h t t o d o so . H o w e v e r , n e i t h e r t h e 

Official So l i c i to r O r d i n a n c e n o r t h e P C J O m a k e any p rov i s ion for t h e 

a p p o i n t m e n t of t h e official so l ic i tor o n reques t by t h e ch i l d or j u v en i l e 

t h e m s e l v e s , o r b y t h e p a r e n t . N o r a r e t h e r e g u i d e l i n e s as t o t h e f o u n d a -

t i on for t h e r e que s t by t h e J u v e n i l e C o u r t for t h e a p p o i n t m e n t o f t h e 

official so l i c i to r . I n p r a c t i c e , t h i s a p p o i n t m e n t is t o f a c i l i t a t e t h e J u v e -

ni le C o u r t , n o t t o g ive a n y d i r e c t a s s i s t ance t o t h e c h i l d for t h e p u r p o s e 

of i n d e p e n d e n t r e p r e s e n t a t i o n . 

T h i s is i n c o n t r a s t w i t h p r i v a t e l aw p r o c e e d i n g s w h e r e s o m e l i m i t e d 

p r o v i s i o n is m a d e for s e p a r a t e r e p r e s e n t a t i o n . R u l e 1 0 8 o f t h e H o n g 

K o n g M a t r i m o n i a l C a u s e s R u l e s g ives t h e c o u r t a b r o a d d i s c r e t i o n t o 

order t h a t a c h i l d o u g h t t o b e s epa r a t e l y r e p r e s e n t e d . I t c a n a p p o i n t t h e 

official so l i c i to r if t h e y c o n s e n t , or, if a n o t h e r p e r s o n appl ies , t o a p p o i n t 

t h a t p e r s o n t o b e guardian ad litem w i t h a u t h o r i t y t o t a k e p a r t i n t h e 

p roceed ings o n t h e ch i ld ' s beha l f . 15 

A n o t h e r example is Rule 72 of t he H o n g Kong Ma t r imon i a l Causes 

Ru l e s w h i c h a l l ows fo r s e p a r a t e r e p r e s e n t a t i o n w h e n a n a p p l i c a t i o n is 

m a d e t o v a r y a s e t t l e m e n t o r d e r . T h i s c o m p e l s t h e c o u r t t o a p p o i n t s e p a -

ra te r e p r e s e n t a t i o n "un l e s s it is sa t is f ied t h a t t h e p r o p o s e d v a r i a t i o n d o e s 

n o t adve r s e l y affect t h e r i g h t o r i n t e r e s t o f a n y c h i l d r e n " . 

Involving the Child 

O n e of t h e m o s t i m p o r t a n t d e v e l o p m e n t s i n t h e a r e a o f l a w c o n c e r n i n g 

c h i l d r e n h a s b e e n t h e r e c o g n i t i o n o f t h e i m p o r t a n c e o f t h e d i r e c t 

T h e C h i e f Jus t i ce h a s issued a P r ac t i c e D i r e c t i o n o n sepa ra t e r e p r e s e n t a t i o n w h i c h p rov ide s 

tha t , " W h e r e it is felt by a C o u r t to be desirable o r necessary t h a t a n in fan t shall b e separa te ly 

r e p r e s e n t e d i n a n y p r o c e e d i n g s , t h e D i r e c t o r of Lega l A i d , i n t h e exe r c i s e o f h i s p o w e r s as 

official sol ic i tor , shal l , un less t h e C o u r t o the rw i se d i rec t s , be a p p o i n t e d as guardian ad litem 

w h e r e n o o t h e r p e r s o n is a v a i l a b l e for a p p o i n t m e n t . " R e p o r t e d i n Hong Kong Law Digest, 

October 1993, at 189. 
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i n v o l v e m e n t o f c h i l d r e n i n d e c i s i o n m a k i n g p roce s se s t h a t affect them 

d i r ec t l y . I n t h i s c o n t e x t , i t is t h e d e c i s i o n m a k i n g p roce s s w h i c h will 

r e su l t i n a c h a n g e i n t h e i r legal s t a t u s vk'Pvvs t h e i r p a r e n t s o r guardians 

i n c a r e a n d p r o t e c t i o n p r o c e e d i n g s . 

R e c e n t soc io logica l a n d psycho log ica l s tud ies w i t h ch i l d r en have 

i n d i c a t e d t h a t t h e app rop r i a t e a n d careful i n v o l v e m e n t of ch i l d r en in 

dec is ion mak ing a n d o t h e r processes is very likely to be beneficial in the 

s h o r t t e r m a n d t o c o n t r i b u t e t o t h e i r r e s i l i ence i n t h e l o n g term.16 The re 

is fa r m o r e a c k n o w l e d g e m e n t t o d a y o f t h e i m p o r t a n c e o f t h e ro le of 

c h i l d r e n i n d e c i s i o n m a k i n g w h i c h c o n c e r n s t h e i r o w n f u t u r e . 

T h e s e i n f l u e n c e s , as we l l as t h e g a t h e r i n g m o m e n t of t h e h u m a n 

r i gh t s m o v e m e n t , h a v e s t i m u l a t e d a n e w way of legal t h i n k i n g which 

ha s c h anged t h e way ch i l d r en are v iewed by t h e law. I will n o w discuss 

some of t h e b a ckg round d eve l opmen t s w h i c h h a v e effected these changes, 

a n d t h e n c o n s i d e r s o m e speci f ic c h a n g e s w h i c h h a v e b e e n m a d e to the 

l a w i n o t h e r c o m m o n l aw j u r i s d i c t i on s . 

B a c k g r o u n d : I n t e r n a t i o n a l L a w 

The United Nations Convention on the Rights of the Child 1989 (CRC) 

T h e i n t e r n a t i o n a l i n s t r u m e n t s t h a t h a v e h a d t h e m o s t i m p o r t a n t im-

p a c t o n j u v e n i l e j u s t i ce a re t h e I n t e r n a t i o n a l C o v e n a n t of C iv i l and 

Political Rights ( ICCPR) and the Un i t ed Nat ions Conven t i on on the 

Rights of the Child (CRC) 1989. The CRC was ratified by the United 

Kingdom in 1991 , and ex tended to H o n g Kong in 1994. T h e Govern-

m e n t of the People 's Republ ic of C h i n a ratified t he C R C o n 2 March 

1992, and it con t inues to apply to H o n g Kong wi th effect from 1 July 

1997 . T h e impac t of t h e pr inc ip les i nco rpo ra t ed in t h e C R C on this 

p a r t i c u l a r a r e a o f c h i l d l aw a r e of p a r t i c u l a r i n t e r e s t . 

T h e h i s t o ry of t h e C o n v e n t i o n a n d its i m p l e m e n t a t i o n in t h e do-

m e s t i c laws of C o n v e n t i o n s i gn a t o r i e s m a r k s a d e f i n i t e c h a n g e in t he 

way t h a t c h i l d r en were v i ewed w i t h i n t h e legal sys tem. T h e C R C was 

bu i l t o n a h i s to ry of c o n c e r n for ch i ld ren ' s welfare i nc lud ing t h e Geneva 

16 Family Law Counci l of Australia, Involving and Representing Children in Family Law, Discussion 

Paper , May 1995 . See also t h e rev iew in C h 2 of t h e Discuss ion Pape r o n Aus t r a l i an and 

overseas s tud ies a b o u t t h e effects of fami ly b r e a k d o w n o n c h i l d r e n . 
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Declaration of the Rights of the Chi ld dating back to 1924, and the U N 

Declaration of the Rights of the Chi ld adopted in 1959. But the C R C is 

seminal i n i ts a p p r o a c h t o r e c o g n i t i o n of t h e a u t o n o m y of t h e c h i l d i n 

ways t h a t t h e ea r l i e r d o c u m e n t s d i d n o t . 

T h e C R C d e v e l o p e d t w o ve ry i m p o r t a n t c o n c e p t s . Firs t , t h a t w h e r e 

decis ions w e r e m a d e c o n c e r n i n g c h i l d r e n t h e y s h o u l d b e m a d e i n " t h e 

best i n t e r e s t s " o f t h e c h i l d r e n , ie for t h e i r welfare.17 S e c o n d , t h a t c h i l -

d ren h a v e a r i g h t o f p a r t i c i p a t i o n a n d r e p r e s e n t a t i o n i n p r o c e e d i n g s i n 

w h i c h t h e y a r e i n v o l v e d , s o m e t i m e s t o t h e p o i n t o f a d v o c a t i n g s o m e 

s i tuat ions w h e r e , w h e n c h i l d r e n a re d i r e c t l y i n v o l v e d , t h e y s h o u l d a u t o -

matical ly h a v e i n d e p e n d e n t p a r t y s t a n d i n g w i t h t h e r i gh t t o i n s t r u c t a 

legal r e p r e s e n t a t i v e . 1 8 

The C R C as a who le has b e e n descr ibed as a Ch i l d r en ' s C h a r t e r t h a t 

has upgraded t h e s t a tus o f c h i l d r e n f rom b e i n g t h e pass ive r e c i p i e n t s o f 

welfare t o t h e ho l d e r s of i n d e p e n d e n t r i gh t s . T h e C R C st i l l i n c o r p o -

rates t h e c o n c e p t of " p r o t e c t i o n i s m of t h e ch i l d " , as e x emp l i f i e d i n A r t i c l e 

3.19 Bu t t h e r e c o g n i t i o n o f t h e c h i l d as a n a u t o n o m o u s b e i n g is s e e n i n 

the a c c e p t a n c e of t h e i dea t h a t c h i l d r e n h a v e a r i g h t t o p a r t i c i p a t e i n 

decis ions c o n c e r n i n g t h e m . T h e m o s t i m p o r t a n t a r t i c l e o f t h e C R C i n 

this respect , is A r t i c l e 12 w h i c h s ta tes : 

" 1 . S t a t e s Pa r t i e s sha l l assure t o t h e ch i l d w h o is c a p a b l e of f o r m i n g 

h i s o r h e r o w n v i e w s t h e r i g h t t o exp re s s t h o s e v i e w s f ree ly i n a l l 

ma t t e r s affect ing t h e chi ld , t h e views of t h e ch i l d be ing g i v en d u e 

w e i g h t i n a c c o r d a n c e w i t h t h e age a n d m a t u r i t y of t h e c h i l d . 

2. For t h i s purpose , t h e ch i ld shal l in pa r t i cu la r be p r ov i d ed t h e op -

p o r t u n i t y t o b e h e a r d i n a n y j u d i c i a l a n d a d m i n i s t r a t i v e 

p r o c e e d i n g s a f fec t ing t h e ch i l d , e i t h e r d i r ec t ly , o r t h r o u g h a r e p -

r e s e n t a t i v e o r a n a p p r o p r i a t e b o d y , i n a m a n n e r c o n s i s t e n t w i t h 

t h e p r o c e d u r a l ru l e s o f n a t i o n a l l aw ." 

17 A r t . 3 , C R C . 

18 A r t . 12, C R C . 

T h e C o n v e n t i o n h a s b e e n d e s c r i b e d as b e i n g a c o m p r o m i s e b e t w e e n t h e c o n s e r v a t i v e e l e -

m e n t s w h o s t i l l v i e w t h e f a m i l y as h a v i n g p r i m a c y , a n d t h o s e e l e m e n t s w h o s ee t h e m o s t 

impo r t a n t a spec t as b e i n g t h e a u t o n o m y of t h e ch i l d . T h e C o n v e n t i o n stresses t h e i m p o r t a n c e 

of t he family as t h e f u n d a m e n t a l g roup of society, a nd t h e na t u r a l e n v i r o n m e n t of c h i l d r e n in 

which they should deve lop . But w i th in this family the re is r ecogn i t ion of t h e l imi t a t ion of t he 

au tho r i t y o f t h e p a r e n t s a n d a r e c o g n i t i o n of t h e a u t o n o m o u s r i gh t s o f t h e ch i l d . 
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T h e radical shift in t h ink ing b eh i nd t he rhe to r i c of this article lies, 

f irst ly, i n t h e a s s u m p t i o n of t h e e x i s t e n c e of i n d e p e n d e n t r i gh t s of au-

t o n o m y of t h e c h i l d a n d , s e cond ly , i n t h e r e q u i r e m e n t for p rov id ing 

p r o c e d u r a l m e c h a n i s m s for t h e i r i m p l e m e n t a t i o n . I n a d d i t i o n t o th is , 

t h e r e s h o u l d a l so b e i n e x i s t e n c e ( i n s t a t e s t h a t a r e p a r t i e s t o t h e con -

v e n t i o n ) t h e m e a n s whe r eby such r igh ts r e f l ec t ing t h e a u t o n o m y of the 

c h i l d c a n b e e n f o r c e d or i m p l e m e n t e d . T h i s re f lec t s a m o v e away from 

t h e we l f a r e o r i e n t e d "be s t i n t e r e s t s o f t h e c h i l d " p r i n c i p l e , t o a n accep-

t a n c e t h a t t h e "chi ld ' s wishes" , w h i c h m a y differ f rom w h a t is cons idered 

t o b e i n t h e i r " b e s t i n t e r e s t s " , a r e a l so i m p o r t a n t i n t h e f i n a l dec i s ion 

m a k i n g process . The r e fo r e , c h i l d r en shou ld be p l a ced i n a pos i t i on where 

t h e y c a n c o n t r i b u t e d i r e c t l y t o a n u n d e r s t a n d i n g by t h e c o u r t of wha t 

t h e y w a n t , a n d a r e a b l e t o exp r e s s t h e i r n e e d s . T h i s h a s e f f ec t ive ly cre-

a t e d a n e w t e n s i o n i n t h i s a r e a o f t h e l a w w h e r e , i n s o m e s i t u a t i o n s , 

t h e r e h a s a r i s e n a c o n f l i c t w h e r e sa t i s fy ing t h e s e t w o o b j e c t i v e s wou ld 

r e s u l t i n d i f f e r e n t c o n c l u s i o n s . 

Th i s v iew of t h e chi ld presupposes t h a t a ch i ld is capable of forming 

h i s or h e r o w n op i n i on , a n d t h a t t h e ch i ld has t h e ma tu r i t y t o be able to 

u n d e r s t a n d t h e po s i t i on in w h i c h h e o r she f inds t h emse lve s , ie before a 

cou r t or i nvo l ved in some fo rm of legal p roceed ings . It also impl ies t ha t a 

ch i ld , if of sufficient ma tu r i t y based o n obse rva t i on a n d fact , a nd n o t an 

arbi t rary cu t off age such as 18, has t h e r ight t o be able to p u t h is or her 

o p i n i o n ac ross t o t h e d e c i s i o n make r , a n d t h a t t h i s o p i n i o n s hou l d be 

t a k e n i n t o a c c o u n t . 

U n i t e d N a t i o n s C o n v e n t i o n s a re i n t r i n s i c a l l y e x h o r t a t i v e i n n a t u r e 

a n d are exp re s sed i n b r o a d a n d gene ra l t e rms . T h e e x t e n t of t h e i r influ-

e n c e c a n o n l y b e a s c e r t a i n ed by e x a m i n i n g t h e ways i n w h i c h t h ey are 

i n co rpo r a t ed e i t h e r d i rec t ly w i t h i n t h e domes t i c laws of t h e i r signatory 

s t a t e s , o r i nd i r e c t l y by t h e i n c o r p o r a t i o n of t h e i r p r i n c i p l e s a n d no rms 

by judicial r ecogn i t i on and appl ica t ion in judicial dec is ion mak ing . 

Common Law Developments 

T h e c o n c e p t o f a " c o m p e t e n t c h i l d " h a d a l r e a d y b e e n r e c o g n i s e d in 

English c o m m o n law by the English Cour t of Appea l in t he case Gillick v 

[1985]1 All ER 533 
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West Norfolk and Wisbech Area Health Authority}0 T h i s case was actual ly 

concerned w i th def ining t h e l imits of pa ren ta l r ights . T h e dec is ion he ld 

t h a t c h i l d r e n c a n a c q u i r e t h e c o m p r e h e n s i o n t o m a k e d e c i s i o n s fo r t h e m -

selves as t h e y g a i n m a t u r i t y w i t h age a n d t h e ab i l i ty t o assess t h e r e l e v a n t 

issues a n d m a k e a r e a s o n e d c h o i c e . T h e i ssue c e n t r e d o n w h e t h e r o r n o t 

a doc t o r c o u l d p r e s c r i b e c o n t r a c e p t i o n t o a girl u n d e r 16 yea r s w i t h o u t 

h e r p a r e n t ' s c o n s e n t . T h e a n s w e r w a s " y e s " . I n h i s s e m i n a l j u d g m e n t i n 

the H o u s e of Lords , Lo rd S c a r m a n sa id t h a t " I t is t h a t p a r e n t a l r i g h t 

yields t o t h e ch i l d ' s r i g h t t o m a k e h i s o w n d e c i s i o n s w h e n h e r e a c h e s a 

sufficient u nd e r s t a n d i n g a n d in te l l igence to be capab le of m a k i n g u p h i s 

o w n m i n d o n t h e m a t t e r r e q u i r i n g d e c i s i on . " 21 

T h o u g h par t i cu la r ly c o n c e r n e d w i t h p a r en t a l r igh t s in t h e c o n t e x t of 

m e d i c a l t r e a t m e n t , t h e i m p l i c a t i o n s o f t h i s c a s e h a v e s p r e a d fa r w i d e r . 

T h e n o t i o n of "Gillick c o m p e t e n c y " h a s b e e n i n c o r p o r a t e d in l a t e r E n -

glish legislat ion, mos t impo r t an t l y T h e C h i l d r e n A c t 1989, as wel l as 

be ing a b s o r b e d i n t o t h e d o m e s t i c l aw of o t h e r c o m m o n l aw j u r i s d i c -

t i o n s , s u c h as A u s t r a l i a . 

The Children Act J 989 

T h e mul t ip l i c i ty of s epa ra t e l eg i s l a t ion t h a t r egu l a t ed t h e pub l i c a n d 

pr ivate law r e l a t i ng to c h i l d r e n in Eng l and a n d Wales22 was un i f i ed i n 

this s ingle A c t . P r o c e d u r a l a n o m a l i e s t h a t h a d r e su l t ed f rom t h e d ive r -

g e n t A c t s w e r e e r a s ed a n d a c o m m o n se t o f p r i n c i p l e s c l e a r l y s e t o u t i n 

Part I of t h e Ch i l d r en A c t 1989, ie t h e welfare or best interests pr inc ip le 

a n d t h e n o n - i n t e r v e n t i o n p r i n c i p l e , 2 3 n o w as s i s t t h e i n t e r p r e t a t i o n o f 

t h e p r ov i s i on s of t h e A c t w h i c h t h e c ou r t s m u s t a pp l y in c o n s i d e r i n g 

w h e t h e r c e r t a i n c h i l d r e n s h o u l d b e r e m o v e d f r om t h e p a r e n t a l h o m e o r 

s u b j e c t t o a n o r d e r o f t h e c o u r t . 

[1985] 3 Ail ER 402, at p 422. 
These include the Guard iansh ip of Minors A c t 1971, the Guard iansh ip A c t 1973, much of 

the Ch i ld ren and Young Persons Ac t 1969 and all of the Nurseries and Chi ldminders Regula-

tion Ac t 1948, the Chi ldren Ac t 1975, the Chi ld Care Ac t 1980, the Foster Ch i ld ren Ac t 

1980, the Chi ldren 's Homes A c t 1982 and the Ch i ld ren and Young Persons ( A m e n d m e n t ) 

A c t 1986 . T h e issue of ch i l d suppo r t was dea l t w i t h separa te ly u n d e r t h e n e w a n d r e fo rmed 

Child Support Act 1993. 

Masson and Morris, The Children Act Manual (London: Sweet & Maxwell , 1992) . 
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A l though enac ted before the adopt ion by the U N of the CRC, the 

Ch i ld ren A c t 1989 (England and Wales) also incorpora ted the prin-

c ip le of ch i l d a u t o n o m y whe r eby ch i l d r en are g i v en t h e oppor tun i ty to 

a r t i c u l a t e t h e i r o w n v i e w s a n d i t s im i l a r l y p r o v i d e s m e c h a n i s m s al low-

ing ch i ld pa r t i c i pa t i on in dec i s ion mak i ng processes w h i c h c o n c e r n them. 

C o n s i s t e n t w i t h c u r r e n t t h i n k i n g r ega rd i ng c h i l d r e n , s e c t i o n 1 of the 

A c t lays d o w n t h e general pr inciple t h a t " the child 's welfare shall be the 

c o u r t ' s p a r a m o u n t c o n s i d e r a t i o n " * 2 4 " W e l f a r e " is n o t d e f i n e d , b u t t h e 

A c t goes o n t o p r o v i d e a check l i s t in s e c t i o n 1 (3) t h a t sets ou t some of 

t h e i s sues w h i c h a r e r e l e v a n t . 

T h e first factor , s ec t i on l ( 3 ) ( a ) , is " t h e a sce r t a inab l e wishes and feel-

ings" of t h e ch i l d c o n c e r n e d ( cons ide red in t h e l igh t of h i s age and 

u n d e r s t a n d i n g ) . H o w e v e r , t h e c o u r t n e e d o n l y h a v e r ega rd t o t he se par-

t i cu l a r f ac to r s i n r e l e v a n t c i r c u m s t a n c e s t h a t a r e d e f i n e d i n subsec t i on 4 

o f s e c t i o n l.25 

The Participation of the Child 

W h e n ta lk ing abou t t h e child 's r ight t o pa r t i c ipa te in dec is ions affecting 

t h e m , i t is i m p o r t a n t t o e x p l a i n w h a t w e m e a n . C h i l d r e n a r e ab l e to 

p a r t i c i p a t e i n l ega l p r o c e e d i n g s i n a n u m b e r of d i f f e r en t ways . For ex-

amp l e , t h e y c o u l d a t t e n d t h e cou r t t o w a t c h t h e e x a m i n a t i o n of witnesses; 

o r a t t e n d as w i t n e s s e s t h e m s e l v e s . T h e y c o u l d b e g i v e n t h e r i gh t t o ini-

t i a t e legal p roceed ings t hemse lve s , for e x a m p l e , t o app ly for a supervision 

or c a r e order . I n o t h e r cases , c h i l d r e n c o u l d b e p e r m i t t e d t o b e pa r t i e s to 

exis t ing p roceed ings whe r e orders are be i ng sough t w h i c h wou ld directly 

affect t h e m , s u c h as c u s t o d y p r o c e e d i n g s i n m a t r i m o n i a l d i spu t e s . A n d 

a l so , i n t h o s e c i r c u m s t a n c e s w h e r e a c h i l d ' s o p i n i o n is s o u g h t , t h e ques -

t i o n arises w h e t h e r t h a t ch i ld could or should h a v e t h e benef i t of separate 

l ega l r e p r e s e n t a t i o n t o p r e s e n t t h e i r i n d e p e n d e n t v i e w s t o t h e cou r t . A 

s ep a r a t e q u e s t i o n o n r e p r e s e n t a t i o n a lso ar i ses : s h o u l d a c h i l d b e ab le to 

d i rec t ly in s t ruc t a sol ici tor , or shou ld a ch i ld on ly be r ep r e s en t ed by a 

guardian ad litem1. 

24 The Children Act (1989) (England and Wales), s l ( l ) ( b ) . 
T h e s e c i r c u m s t a n c e s a r i se i n a p p l i c a t i o n s c o n c e r n i n g a n s 8 o r d e r w h e r e t h e a p p l i c a t i o n is 

o p p o s e d by a p a r t y t o t h e p r o c e e d i n g s ; o r w h e r e t h e c o u r t is c o n s i d e r i n g w h e t h e r o r n o t to 

m a k e , va ry o r d i s cha rge a n o rde r u n d e r Pa r t IV, ie C a r e a n d Supe rv i s i on O rd e r s , 
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H o w are these a ch i ev ed in t h e C h i l d r e n A c t 1989? "Spec i f ied p r o -

ceed ings" d e s i gn a t e d i n t h e A c t a re , i n g ene r a l t e r m s t h o u g h n o t e n t i r e l y 

t h e s ame as , c a r e a n d p u b l i c l aw p r o c e e d i n g s i n w h i c h t h e c h i l d is a u t o -

m a t i c a l l y a " p a r t y " t o t h e p r o c e ed i ng s . 26 T h e c o u r t is u n d e r a d u t y t o 

a ppo i n t a guardian ad litem un l e s s sa t is f ied t h a t it is n o t n e c e s s a r y i n o r d e r 

to safeguard t h e ch i ld ' s interests.27 T h e du ty of t h e guardian ad litem is t o 

"safeguard t h e i n t e r e s t s of t h e c h i l d i n t h e m a n n e r p r e s c r i b e d by s u c h 

rules";28 a n d t h e guardian ad litem w o u l d s t i l l c o n t i n u e t o o p e r a t e w i t h 

solicitors (rule 11 (2 ) ) . T h e chi ld also has t he po t en t i a l avai labi l i ty of 

r ep r e s en t a t i on by a so l ic i to r i n d e p e n d e n t l y of t h e guardian ad litem ( sec -

t i o n 4 1 ( 4 ) , a n d c a n , w i t h l e a v e of t h e c o u r t , a p p l y t o h a v e t h e 

a ppo i n tmen t of a guardian at litem t e rm ina t ed ( sec t ion 6 ( 7 ) ( b ) ) . 

C h i l d r e n d o n o t h a v e t h i s a u t o n o m o u s r i gh t i n p r i v a t e f ami ly l aw 

p roceed ings , e x c e p t for " s e c t i o n 8 o r d e r s " t h a t c a n b e m a d e i n a n y f ami ly 

p r o c e e d i n g s t h a t r e g u l a t e a r r a n g e m e n t s a b o u t c h i l d r e n a n d t h e e x e r c i s e 

of p a r e n t a l r e s p o n s i b i l i t y . T h e s e i n c l u d e " r e s i d e n c e " a n d " c o n t a c t " o r -

ders w h i c h r e p l a c e t h e f o r m e r o r d e r s for cu s t ody , c u s t o d i a n s h i p , c a r e a n d 

c o n t r o l o r d e r s a n d a c c e s s o r d e r s . P a r e n t s a n d g u a r d i a n s c a n a p p l y f o r 

t he se o rde r s w i t h o u t l e ave , b u t t h e c h i l d c a n a l so a pp l y for t h e s e o rde r s , 

i n d ependen t l y of t h e p a r en t , w i t h t h e l eave of t h e court.29 T h i s gives t h e 

ch i l d a n o p p o r t u n i t y t o a pp l y t o m a i n t a i n c o n t a c t w i t h s o m e p e r s o n , eg 

g r a n d p a r e n t o r f r i end , a g a i n s t t h e w i s h e s o f t h e p a r e n t o r g u a r d i a n . H o w -

ever , t h e c o u r t is s p e c i f i c a l l y g i v e n d i r e c t i o n s t o t h e e f f ec t t h a t i t c a n 

on ly g r an t l eave t o a ch i l d app ly ing for a s e c t i on 8 o rde r w h e r e t h e c ou r t 

is satisfied t h a t t h e c h i l d "ha s suf f ic ien t u n d e r s t a n d i n g t o m a k e t h e p r o -

posed applicat ion",30 t h e qua l i f i c a t i on app l i ed i n t h e Gillick d ec i s i on . 

T h e c o u r t s t i l l h a s a d i s c r e t i o n , b a s e d o n its o w n i n t e r p r e t a t i o n o f t h e 

r e q u i r e m e n t o f " su f f i c i en t u n d e r s t a n d i n g " , w h e t h e r o r n o t t o g r a n t l e a v e 

t o a c h i l d t o m a k e t h e i r o w n a u t o n o m o u s a p p l i c a t i o n . 

26 Family Proceedings Rules 1991 (FPR), r 4-7(1). 

27 See section 41(1)) 

28 See r l l ( 4 ) ( a ) and (b) FPR, s 42 (2). Generally the duty of the guardian ad litem is to act in the 

"bes t i n t e r e s t s " o f t h e ch i l d , b u t t h e y a r e also r equ i r ed t o p u t t h e ch i ld ' s v i e w be fo re t h e c ou r t . 

T h e two s i t u a t i on s m a y be d i f ferent . O n e effect of th i s a n d s imi l a r l eg i s l a t ion is t o p u t t h e 

spo t l i gh t o n t h e role of t h e guardian ad litem, especia l ly w i t h t h e inc reased p o t e n t i a l for c o n -

flict b e t w e e n t h e guardian ad litem a n d t h e ch i l d h i m or herself , g iven t h e great scope be ing 

g i v e n t o t h e "w i shes of t h e c h i l d " c o n c e p t , 

29 M a s s o n a n d Mor r i s , (see n 23 above ) p 10. 

30 Sees 10(8) , T h e Ch i ld ren Ac t . 
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I n terms of pa r t i c ipa t ion rights, T h e Ch i l d r e n A c t 1989 has consid-

e r a b l y w i d e n e d t h e c i r c u m s t a n c e s i n w h i c h c h i l d r e n a r e g i v e n an 

o p p o r t u n i t y t o p r e s e n t t h e i r o w n v i ews a n d , e spec i a l l y i n r e g a r d t o care 

a n d p u b l i c l aw p r o c e e d i n g s , t o p a r t i c i p a t e d i r e c t l y as a s epa ra t e party, 

a n d e v e n t o d i r e c t l y i n s t r u c t a s o l i c i t o r i n s o m e c i r c u m s t a n c e s . E v e n in 

t h e p r i v a t e f a m i l y l a w d o m a i n t h e c o u r t c a n , i n s o m e c i r c u m s t a n c e s , 

a p p o i n t a guardian ad litem for t h e ch i l d . I n H o n g Kong , th i s is a role 

subsumed by t h e official solici tor. 

Comparative Developments in Australia 

A u s t r a l i a is o n e of a n u m b e r of c o m m o n l aw j u r i s d i c t i o n s w h i c h have 

r e c e n t l y e n g a g e d i n t h e p roces s of c h a n g i n g l eg i s l a t i on i n acco rdance 

w i t h t h e genera l pr inc ip les of t h e C R C . T h e C o m m o n w e a l t h Govern-

m e n t of Aus t ra l ia ratified t he C R C in December 1990 a nd is, therefore, 

c o m m i t t e d t o i m p l e m e n t i n g its p r inc ip les . T h e C R C ha s n o t , however, 

b e e n i n c o r p o r a t e d i n t o A u s t r a l i a n d o m e s t i c l aw t h o u g h it was incorpo-

r a t ed in t h e S ch edu l e to t h e H u m a n R igh t s a n d Equa l Oppor tun i t y 

Commission Ac t 1986 (HREOC) which required H R E O C to monitor 

Aus t r a l i a ' s c o m p l i a n c e w i t h t h e C R C . It c a n b e a r g u e d t h a t , i n pr in-

c i p l e , t h i s c o n s t i t u t e s i n c o r p o r a t i o n i n t o t h e d o m e s t i c l aw . H o w e v e r , it 

is a j u r i s d i c t i o n i n w h i c h t h e r e h a s b e e n a r e c e n t s p a t e o f legislat ive 

reform direct ly inco rpora t ing t h e major pr inciples of t h e C R C . Th i s was 

largely i n r e sponse t o a n u m b e r of r epor t s p ub l i s h ed by t h e Aus t r a l i an 

Law Re fo rm C o m m i s s i o n (ALRC)31 r e c o m m e n d i n g m a n y changes to 

t h e p r o c e d u r a l p r ov i s i on s p e r t a i n i n g t o t h e r e p r e s e n t a t i o n of ch i l d r en 

in b o t h fami ly l aw a n d care a n d p r o t e c t i o n proceedings.32 

3 { T h e A L R C is a federal s ta tutory au thor i ty cons t i tu ted unde r C o m m o n w e a l t h author i ty that 

e x am ine s , by referral f rom t h e C o m m o n w e a l t h A t t o r n e y - G e n e r a l , legal issues requ i r ing reform. 

I ts r e c o m m e n d a t i o n s a n d t e r m s o f r e f e r e n c e a pp l y t o c o u r t s a n d t r i b u n a l s i n t h e exe rc i se of 

federal ju r i sd ic t ion . Each s ta te of Aus t ra l i a has a separa te jur i sd ic t ion a n d refers ma t t e r s to state 

L a w R e f o r m C o m m i s s i o n s for a p p l i c a t i o n t o c ou r t s exe r c i s i ng s t a t e j u r i sd i c t i on . Howeve r , the 

r e c o m m e n d a t i o n s of t h e A L R C were specifically i n t e nded to also " encou rage t h e Sta tes and 

Terr i tor ies of Aus t r a l i a to s imilar ly a m e n d or e n a c t r e l e v a n t legis la t ion" . A L R C 84 , Overview. 

32 T h e most extensive review of this area of law was commenced by the A L R C in 1995, IP 18, to 

" c o v e r . . . t h e r o l e s o f c h i l d r e n i n t h e d e c i s i o n - m a k i n g p r o c e s s e s o f s o c i e t y . " T h e r e wa s a spe-

c ia l focus o n " c h i l d r e n w i t h i n t h e legal p rocess a n d t h e a r r a n g e m e n t s for c h i l d r e n before 

Aus t r a l i an C o u r t s . " ( C h 3 .1) . Af t e r a per iod of consu l t a t i on wi th t h e publ ic , t h e A L R C re-

leased its r epo r t a s , " S e e n a n d hea rd : pr ior i ty for c h i l d r e n in t h e legal p rocess" , Sep tember 

1997, A L R C 84 . In cons ide r ing t h e issues raised by its te rms of reference , t h e A L R C had 

regard to t h e C o m m o n w e a l t h ' s ob l i g a t i on s a r i s ing u n d e r t h e C R C , as wel l as o t h e r i n t e rna -

t i o n a l h u m a n r i gh t s ob l i g a t i on s a n d t o r e l e v a n t law, p r a c t i c e a n d ove r s ea s j u r i sd i c t i ons . 
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A u s t r a l i a n l aw c o n c e r n i n g c h i l d r e n is v e r y f r a g m e n t e d b e t w e e n t h e 

different S ta tes , Terr i tor ies a n d Federal jur i sd ic t ions w i t h t h e ( C o m m o n -

wealth) Family Law Ac t 1975 (FLA) providing one of the few pieces of 

legislation appl icable Aus t r a l i a wide . T h i s A c t was subs tant ia l ly c h a n g e d 

in 1996 when the Family Law Reform Act 1995 ( the Reform Ac t ) came 

i n t o o p e r a t i o n . A n u m b e r o f t h e s e c h a n g e s w e r e s im i l a r t o t h o s e b r o u g h t 

in by t he C h i l d r e n A c t 1989 (UK).33 However , o n e of differences be -

tween the Children Ac t (UK) and the Family Law Ac t (Australia) is the 

Refo rm Ac t ' s i n c l u s i on "of a s t a t e m e n t o f u n d e r p i n n i n g p r i nc ip l e s , w h i c h 

derive in a general way from t h e U N C R C . U n d e r t h e Refo rm A c t , on ly 

c h i l d r e n h a v e r i gh t s , w h i l e p a r e n t s h a v e responsibi l i t ies ."34 

However , in a s imilar way to t h e C h i l d r e n A c t 1989 ( U K ) , t h e fun-

damen t a l p r inc ip le in t h e F L A is t h a t t h e chi ld ' s bes t in te res t s mus t be 

r e g a r d e d a s t h e p a r a m o u n t c o n s i d e r a t i o n w h e n t h e c o u r t m a k e s a 

p a r e n t i n g order.35 I n d o i n g so , t h e c o u r t s h o u l d t a k e i n t o a c c o u n t t h e 

chi ld ' s wishes,36 t h o u g h t h e r e is n o t h i n g i n t h e A c t t h a t r e q u i r e s t h e 

ch i l d t o a c t u a l l y e x p r e s s t h e i r wishes.37 T h e r e is n o s t a t e m e n t o f p r i n -

ciple in t h e F L A d i r e c t ed t owa rds ch i ld ren ' s p a r t i c i p a t i on , t h o u g h t h e 

F L A doe s p r o v i d e s o m e m e c h a n i s m s t h a t a l l ow c h i l d r e n t o p a r t i c i p a t e 

in d e c i s i o n -mak i ng . U n d e r s e c t i o n 6 5 C ( b ) c h i l d r e n c a n be pa r t i e s t o 

p roceed ing s . 38 H o w e v e r , t h i s p r o v i s i o n s e e m s t o h a v e b e e n v e r y r a r e l y 

used.39 S e c t i o n 68L p rov ide s t h a t c h i l d r e n c a n b e sepa ra t e ly r e p r e s e n t e d 

by a p e r s o n c a l l e d t h e " ch i l d ' s r ep r e sen t a t i ve " , 40 a n d m a n y are.41 T h e s e 

r e p r e s e n t a t i v e s a r e r e q u i r e d t o a d v o c a t e for w h a t t h e y p e r c e i v e t o b e t h e 

33 He l en Rhoades , "Ch i ld law reforms in Aus t ra l ia - a shif t ing landscape" , (2000) Child and 

Family Law Quarterly, vol 12, no 2, p 117. 

34 /bid., p p 1 1 8 - 1 1 9 . 

35 S e e s 6 5 E , F L A . 

36 See s 68F(2 ) ( a ) , FLA. Th i s requ i rement was added by t h e 1975 amendmen t s to t he FLA. 

37 Richard Chishoim, "Children's Participation in Family Cour t Litigation" (1999) 13 Australian 

Family Law Journal, p 197. T h e cou r t ha s emphas i s ed t h e i m p o r t a n c e of g iv ing app rop r i a t e 

weight to children's wishes in: In the Marriage of Harrison and Wollard (1994) 18 Fam LR 788. 

38 Similar to the Family Proceedings Rules 1991 in the U K which allow a child to be indepen-

den t l y r ep resen ted if t h e cou r t is satisfied t h a t t h e ch i l d is ma t u r e e n o u g h t o p rov ide ins t ruc t ions , 

r 9 . 2 A , 

39 A rare example is In the Marriage of Pagliarella (1993) 16 Fam LR 688. 

40 T h e c o u r t h a s th i s d i s c r e t i on whe r e i t appea r s t o t h e cou r t t h a t a c h i l d o u g h t t o b e sepa ra t e ly 

r e p r e s e n t e d e i t h e r o n its o w n m o t i o n o r a n a p p l i c a t i o n by a n o t h e r p e r s on , i n c l u d i n g t h e ch i l d . 

41 R icha rd Ch i sho im , (see n 37 above) , p 202. 
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c h i l d ' s b e s t i n t e r e s t s , a n d d o n o t a c t o n t h e c h i l d ' s i n s t r u c t i o n s o r advo-

c a t e t h e i r w i s h e s , as w o u l d a l awyer for a n adult.42 O t h e r ways i n wh ich 

a ch i ld ' s w i shes c a n b e p u t be fo re t h e c o u r t i n c l u d e a f ami ly r epo r t or an 

i n d e p e n d e n t O r d e r 3 0 A report.43 

Care and Protection Proceedings 

T h e r e is also provis ion for different levels of pa r t i c ipa t ion by chi ldren in 

t h e v a r i ou s c a r e a n d p r o t e c t i o n j u r i s d i c t i on s i n Aus t ra l i a .44 Fo r example , 

in b o t h S o u t h Aus t r a l i a a n d Victor ia , legis la t ion requi res ch i ld r en to be 

r e p r e s e n t e d , a n d t h e r e p r e s e n t a t i v e a c t s o n t h e i n s t r u c t i o n s o f t h e ch i ld 

un l e s s t h e y a r e n o t c a p a b l e o f p r o p e r l y i n s t r u c t i n g t h e r e p r e s e n t a t i v e or 

a r e n o t s u f f i c i e n t l y ma tu r e . 45 O t h e r s t a t e s p r o v i d e fo r r e p r e s e n t a t i o n to 

b e m a d e ava i lab le , bu t n o guide l ines are p rov ided for t h e basis o n which 

r e p r e s e n t a t i o n is t o b e made .46 T h e r e is n o s t a t u t o r y p r o v i s i o n for repre -

s e n t a t i o n o f c h i l d r e n i n c a r e a n d p r o t e c t i o n m a t t e r s a t p r e s e n t in 

Q u e e n s l a n d . 

R e c e n t r e fo rm proposa ls of t h e care a n d p r o t e c t i o n leg is la t ion in New 

South Wales (NSW) show the influence of the C R C directly pertaining 

t o c h i l d r e n ' s r i g h t s . T h e N S W D e p a r t m e n t of C o m m u n i t y Services , 

Leg i s l a t ion R e v i e w U n i t r e c o m m e n d e d t h a t : 

"The Act [Children (Care and Protection) Act 1987 (NSW)] con-

t a ins a p r inc ip le c o n c e r n i n g chi ldren ' s pa r t i c i pa t i on in dec i s ion making 

. . . . T h o s e views [of ch i ldren] shall be g iven due we igh t in accordance 

w i t h t h e c i r c ums t a n c e s a n d d e v e l o p m e n t a l c apac i t y of t h e ch i ld or 

y o u n g p e r s o n . " 4 7 

42 A L R C 84, para 13.22. 

43 Orde r 3 0 A of t h e Family Law Rules enables a person to be appo in ted as a cour t expert for the 

pu r po s e of p r e p a r i n g a r e po r t o n t h e ch i ld ' s w i shes . 

44 T h e r e [s n o uni fy ing single legis la t ion in Aust ra l ia w h i c h covers th is area . Each s ta te of A u s ' 

t r a l i a h a s its o w n sepa ra t e l eg i s la t ion w h i c h is d e e m e d t o c o m e u n d e r s t a t e j u r i sd i c t ion . 

45 Children's Protection Act 1993 (SA) s 48, and Children and Young Persons Act 1989 (Vic) ss 

20, 2 1 . Also in t h e proposed Ta sman i an care a n d p ro t e c t i on legislat ion, t h e Ch i l d r en , Young 

Persons and The i r Families Bill, 1997. As discussed in A L R C 84, C h 13, "Legal represents 

t i o n a n d t h e l i t i g a t i on s t a tus of c h i l d r e n . " 

46 The Children's Services Act (ACT); the Community Welfare Act 1982 (NT) and the Chil-

dren (Care and Protection )Act 1987 (NSW). ALRC 84, Ch 13. 

47 N S W Dept of Communi ty Services, Legislatioxn Review Uni t , "Review of the Children (Care 

and Protect ion) A c t 1987: Recommenda t ions for Law Reform", December 1997, p 16, Rec 1.8. 
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I t c a n b e s e e n t h a t t h e s e v i ews w e r e h e e d e d w i t h t h e n e w l y e n a c t e d 

Chi ldren and Young Persons (Care and Protec t ion) Ac t 1998 ( N S W ) 

which has now replaced the Ch i l d r en (Care and Pro tec t ion) A c t 1987 

( N S W ) . S e c t i o n 10 of t h e n e w a c t specif ical ly i n c o r p o r a t e s t h e " p r i n -

ciple of p a r t i c i p a t i o n " w h e r e b y t h e D i r e c t o r - G e n e r a l is r e s pon s i b l e for 

p r ov i d i ng t h e c h i l d w i t h t h e " o p p o r t u n i t y t o exp re s s h i s o r h e r v i ews 

freely, a c c o r d i n g t o h i s o r h e r abi l i t ies" .48 I n d o i n g t h i s , t h e D i r e c t o r -

G e n e r a l m u s t h a v e " d u e r e g a r d t o t h e age a n d d e v e l o p m e n t a l c a p a c i t y 

of t h e child".49 

T h i s p i ece of l eg i s l a t ion is u n i q u e i n t h a t it p rov ide s d e t a i l ed guid-

ance for t h e p r o v i s i o n o f legal r e p r e s e n t a t i o n for t h e ch i l d , b o t h i n t h e 

a p p o i n t m e n t o f a s e p a r a t e l ega l r e p r e s e n t a t i v e fo r t h e c h i l d , a n d as t o 

h o w t h a t l ega l r e p r e s e n t a t i v e s h o u l d t a k e i n s t r u c t i o n s , a n d f r o m w h o m . 

T h e R i g h t s of R e p r e s e n t a t i o n of C h i l d r e n i n C a r e a n d P r o t e c t i o n 

P roceed ings in H o n g K o n g 

A n ea r l i e r s e c t i o n o f t h i s a r t i c l e i l l u s t r a t e s h o w t h e c a r e a n d p r o t e c t i o n 

of c h i l d r e n p roce s s wo rk s i n H o n g K o n g , a n d w h a t t h e c u r r e n t legis la-

t i o n r equ i r e s i n t e r m s o f t h e c o n d u c t of p r o c e e d i n g s be fo re t h e J u v e n i l e 

C o u r t . T h e r e is n o p r o v i s i o n for t h e r e p r e s e n t a t i o n of c h i l d r e n b e f o r e 

t h e J u v e n i l e C o u r t , n o r is t h e r e a n y m e c h a n i s m t o e n a b l e c h i l d r e n t o 

exp r e s s t h e i r v i e w s . T h i s s i t u a t i o n is n o t u n i q u e t o t h e J u v e n i l e C o u r t , 

b u t t h i s is a j u r i s d i c t i on t h a t h a s a m o s t d i r e c t a n d t r a u m a t i c i m p a c t o n 

ch i l d r en ' s l ives . I t is a l so c l e a r t h a t , i n t h i s a r e a of t h e law, H o n g K o n g 

h a s n o t m a i n t a i n e d a n y d e g r e e o f m o m e n t u m o f c h a n g e , c o m p a r a b l e 

w i t h o t h e r c o m m o n l aw j u r i s d i c t i o n s as d e s c r i b e d a b o v e . N o r is t h e r e 

a n y o v e r r i d i n g p r i n c i p l e r e q u i r i n g t h e c o u r t t o m a k e a d e c i s i o n i n t h e 

"bes t i n t e r e s t s o f t h e c h i l d " as is r e q u i r e d i n t h e r e c e n t A u s t r a l i a n a m e n d -

men t s a n d as is also requ i red unde r t h e Engl ish C h i l d r e n A c t 1989.50 

48 Sees 10(1 )(b). 
49 Sees 10(2). 

50 T h e Ch i ld r en A c t 1989 s 31 (Part IV) authorises the court to make a supervision order placing 

t h e ch i l d in t h e ca re of a d e s i gna t ed loca l a u t ho r i t y o r u n d e r t h e supe rv i s ion of a p r o b a t i o n 

officer. I n d o i n g so t h e c o u r t m u s t g ive p a r a m o u n t c o n s i d e r a t i o n t o t h e ch i ld ' s we l f a re a n d , i n 

t he course of do ing so, should have regard to t h e expressed wishes of t he chi ld as per s 1 ( 3 ) - ( 5 ) . 
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Impact of International Norms and Rights 

D u r i n g t h e 1990s , H o n g K o n g b e c a m e a p a r t y t o a n u m b e r of interna-

t i o n a l t r ea t i e s . T h e m o s t r e l e v a n t of t h e s e a r e t h e I n t e r n a t i o n a l C o v e n a n t 

on Civil and Political Rights ( ICCPR) enacted as the Bill of Rights 

Ordinance (June 1991); the Conven t i on on the El iminat ion of All Forms 

of Discr iminat ion Against W o m e n (CEDAW, Oc tober 1996) and, most 

i m p o r t a n t l y f r om t h e p e r s p e c t i v e of c h i l d r e n ' s r i gh t s , t h e U n i t e d Na-

t ions C o n v e n t i o n o n t h e R igh t s of t h e C h i l d ( C R O C , September 

1994).51 

I n h is a r t i c l e , " R e c e n t D e v e l o p m e n t s i n H o n g K o n g Fami ly Law: 

T h e Impac t of H u m a n Righ t s Treaties",52 Dr Rwezaura ha s clearly high-

l i g h t e d t h o s e a r e a s of l aw p e r t a i n i n g t o c h i l d r e n w h i c h h a v e been 

a m e n d e d fo l l owing H o n g Kong ' s dec i s ion t o comp ly w i t h some of its 

i n t e r n a t i o n a l t r e a ty ob l iga t ions , especial ly in t h e areas of family law and 

a d o p t i o n , a n d c h i l d a b d u c t i o n p r o c e e d i n g s . H e a l so r e f e r r ed t o some 

a r e a s t h a t s t i l l r e q u i r e f u r t h e r r e f o rm . H o w e v e r , t h e a r t i c l e d o e s n o t refer 

t o ch i ld a n d p r o t e c t i o n p roceed ings in par t icular . I n t h e " In i t ia l Report 

of t h e U K unde r Ar t i c l e 44 of t he C R C " in respect of H o n g Kong,53 

p r e p a r e d by t h e H o n g K o n g G o v e r n m e n t , t h e issue of r e p r e s en t a t i on of 

ch i l d r en ' s i n t e re s t s i n cou r t is d ea l t w i t h in p a r a g r a ph 59 : 

" W h e n a c h i l d a n d o t h e r p a r t i e s c o n c e r n e d a r e p r e s e n t be fo re t h e 

cour t , t h e Judge may ask for a n d asce r t a in t h e views of t h e ch i ld . T h e 

Judge may also appoin t t he Official Sol ici tor ( the Direc tor of Legal 

A i d ) to represen t t h e ch i ld unde r t h e Official Sol ic i tor Ord inance . " 

Th i s paragraph is misleading in tha t it implies tha t a child is a party to 

t h e p roceed ings , w h i c h it is n o t . F u r t h e r m o r e , t h e p r o t e c t i o n proceed ings 

51 Bar t Rwezaura , " R e c e n t Deve l opmen t s in H o n g Kong Family Law: T h e Impac t of H u m a n 

Rights Treaties" in Law Lectures for Practitioners 1998 (Hong Kong: Hong Kong Law Journal 

Ltd, 1998), p 140. 
52 Ibid. 

53 T h e C R C does n o t h av e a n ind iv idua l comp l a i n t s m e c h a n i s m . Its i m p l e m e n t a t i o n is depen-

d a n t o n t h e goodwil l of t h e pa r t i c ipan t s tates . However , unde r A r t 44 of t h e C R C each State 

Party to the C R C undertakes to submit to a Commit tee on the Rights of the Chi ld (Art 43) a 

r e p o r t o n t h e mea su r e s t h e y h a v e a d o p t e d w h i c h give effect t o t h e r igh t s r e cogn i s ed in t h e 

C R C a n d o n t h e progress m a d e o n t h e e n j o y m e n t of t hose r igh t s . T h e p rocess is o n e of c om-

p a r a t i v e pub l i c s c r u t i n y a n d c o m p l i a n c e . 



R e p r e s e n t a t i o n of C h i l d r e n i n H o n g K o n g 117 

are b r ough t before a mag i s t r a t e , n o t a Judge* H o w e v e r , i t does i n d i c a t e t h e 

d i s c r e t i ona ry n a t u r e o f t h e a u t h o r i t y o f t h e c o u r t t o a p p o i n t t h e off ic ia l 

sol ic i tor . T o m y m i n d , t h i s s i t u a t i o n , w h i c h h a s n o t c h a n g e d s i n c e t h e 

r epo r t wa s s u b m i t t e d i n 1 9 9 5 , d o e s n o t r e p r e s e n t s u f f i c i e n t c o m p l i a n c e 

with the general principle set out in Art ic le 12 of t he C R C 

H o w e v e r , t h i s i s sue h a s n o t g o n e e n t i r e l y u n n o t i c e d . I n i ts c o n s u l t a -

t i on pape r , t h e S u b - C o m m i t t e e o n G u a r d i a n s h i p a n d C u s t o d y of t h e 

Law Re fo rm C o m m i s s i o n of H o n g K o n g n o t e d t h a t p roceed ing s i n t h e 

c a r e o r p r o t e c t i o n j u r i s d i c t i o n w e r e a s r e l e v a n t a s o r d e r s m a d e i n t h e 

family law jur i sd ic t ion , w h i c h may resul t in a ch i ld be ing r emoved f rom 

the cus tody of its n a t u r a l p a r en t s , a n d gua rd i ansh ip b e i n g m a d e in f avour 

of t h e D S W or, if r e m o v e d t o t h e H i g h C o u r t , r e su l t i ng in w a r d s h i p 

p r o c e e d i n g s . 

T h e f o l l o w i n g p a r a g r a p h s o f t h a t c o n s u l t a t i o n p a p e r a r e r e l e v a n t : 

J Wishes of the child 

" T h e r e is n o p r ov i s i on for t h e wishes of t h e c h i l d t o b e t a k e n 

i n t o a c c o u n t i n t h e m a k i n g of a n y o rde r s . T h e p a r e n t o r gua rd ian ' s 

w i shes c a n b e t a k e n i n t o a c c o u n t i n t h e r e q u i r e m e n t s l a id d o w n 

i n s u p e r v i s i o n o r d e r s u n d e r s e c t i o n 3 4 A . W e h a v e a l r e a d y s e e n 

t h a t t h e m a t r i m o n i a l o r d i n a n c e s g i v e p o w e r s t o t h e c o u r t t o o r -

d e r s u p e r v i s i o n o r d e r s , b u t n o r e f e r e n c e is m a d e i n t h o s e 

o r d i n a n c e s t o s imi la r p r ov i s i on s t o s e c t i o n 3 4 A o r 34B";54 

2 Legal aid and parents 

" T h e r e is n o t h i n g in s e c t i o n 34 m a k i n g t h e p a r e n t or gua r d i an 

a p a r t y t o t h e c a r e p r o c e e d i n g s , n o r is t h e r e a n y p r o v i s i o n s as t o 

a r igh t of appea l . T h e y h a v e n o r igh t t o legal aid";55 a n d 
3 Separate representation 

" I t s e e m s s t r a n g e t h a t t h e r e is p r o v i s i o n f o r s e p a r a t e r e p r e s e n t a -

t i o n i n p r i v a t e l aw p r o c e ed i ng s b u t t h e r e is n o p r ov i s i on i n t h e 

P C J O e v e n t h o u g h t h e D S W c a n i n t e r v e n e i n p r i v a t e law 

54 Sub -Commi t t e e on Guard i ansh ip and Cus tody of t h e Law Refo rm Commiss ion of H o n g Kong 

c o n s u l t a t i o n p a p e r , p a r a 2 . 1 3 2 . 

55 Ibid., p a r a 2 . 1 3 5 . 
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p roceed i ng s . Howeve r , u n d e r t h e Off ic ia l So l i c i t o r Ord inance 

t h e Juveni le Cou r t could make a request for t h e Official Solici-

t o r t o ' a c t for a n y pa r t y i n v o l v e d i n t h e p r o c e e d i n g s unde r the 

P C J O rela t ing to t h e care and p ro t ec t i on of a ch i ld or juvenile."'56 

T o da t e , n o a c t i o n i n t h e way of r e f o rm or a m e n d m e n t of t h e PCJO 

h a s r e s u l t e d , t h o u g h t h e issue is o n t h e a g e n d a . T h e L a w Soc ie ty of 

H o n g Kong Fami ly Law C o m m i t t e e i n its C o m m e n t s o n t h e Consul ta-

t ion Paper published in March 1999 stated: 

" T h e c r i t e r i a [for s epa r a t e r e p r e s en t a t i o n ] s h o u l d be spe l t ou t in the 

M a t r i m o n i a l P r o c e e d i n g s Ru l e s a t t h e v e r y leas t . I n d o i n g this , par-

t i c u l a r a t t e n t i o n s h o u l d b e p l a c e d , inter alia, o n i n s t a n c e s n o t e d in 

p a r a 6 . 135 of t h e R e p o r t . I t is p a r t i c u l a r l y i m p o r t a n t t o pursue an 

ac t ive a n d vis ible po l icy of p rov id i ng sepa ra t e r e p r e s en t a t i o n of chil-

d r e n i n all app rop r i a t e cases i n l ine w i t h A r t . 12 C R C " 5 7 

C o n c l u s i o n 

I would like to quote from something said by James P. Grant , the UNICEF 

E x e c u t i v e D i r e c t o r af ter t h e s i gn ing c e r e m o n y for t h e U N C o n v e n t i o n 

at U N Headquar ters in N e w York on 26 January 1990:58 

" T h e C o n v e n t i o n ha s p laced ch i ld ren h i g h o n na t i ona l a n d interna-

t i o n a l a g e n d a s . T h e i n t e r n a t i o n a l c o m m u n i t y h a s p r o v i d e d a firm 

f o u n d a t i o n for a n e w e t h i c for c h i l d r e n , a n e t h i c t h a t de f ine s chi l -

d r e n as ind iv idua l s w i t h ina l i enab le r ights of n o less va lue t h a n those 

o f a d u l t s . " 

M y view expressed in this article is t h a t H o n g Kong has yet to incorpo-

ra te th is n e w e t h i c i n to its legal system in t h e way t h a t it is conceptual ised 

56 Ibid., p a r a 2 . 1 3 b . 

57 Para 11, C o m m e n t s by the Law Society of Hong Kong's Family Law Commi t t e e on the Law 

Reform Commiss ion ' s Con su l t a t i on Paper o n Gua rd i an sh ip and Custody, 31 M a r c h 1999. 

58 Quoted by Chris t ina M. Lyon, "Representing Chi ldren Towards 2000 and Beyond", in Repre-

senting Children, vol 8, n o 2, p 18. 
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in the C R C and applied in t h e recent ly amended legislative provis ions in 

countries such as England and Austral ia . I t h i nk t h a t it is t ime for all legal 

scholars, p r ac t i t i one r s a n d all social p a r t i c i p an t s t o s t a r t t a k i n g t h i s d ev e l -

o p m e n t ser iously a n d t o con s i d e r ways i n w h i c h t h e H o n g K o n g lega l 

sys tem c a n b e s t i n c o r p o r a t e t h e p r i n c i p l e s a s se r t ed i n t h e C o n v e n t i o n t o 

the best advan t age of H o n g K o n g ch i ld r en . A n d it is n o t on ly c h i l d r e n 

who benef i t . I wou ld l ike t o c onc l ude w i t h a fu r the r quo t e , th i s t i m e by 

Javier Perez de Cuel lar , t h e t h e n U N Secre ta ry G e n e r a l , i n h is message t o 

the In te rna t iona l Mee t i ng o n t h e C o n v e n t i o n of t h e Rights of t h e C h i l d 

i nL ignano , Italy, Sep t ember 1987: 

" T h e w a y soc i e t y t r e a t s i ts c h i l d r e n r e f l ec t s n o t o n l y i ts q u a l i t i e s o f 

c o m p a s s i o n a n d p r o t e c t i v e c a r i n g , b u t a l s o i t s s e n s e o f j u s t i c e , i t s 

c o m m i t m e n t t o t h e f u t u r e a n d i t s u r g e t o e n h a n c e t h e h u m a n c o n d i -

t i o n f o r c o m i n g g e n e r a t i o n s . " 


