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Community mediation in China has a long history &nds its roots in both cultural
and functional aims. Recently however, owing tonges in societal values occurring
alongside China’s economic open door policy, traddl values are losing their
prominent role in the mediation process. Meanwhéérms are being carried out to
provide greater structure to community mediatio€hina. The combination of these
changes has resulted in struggles to redefineltoe @nd role of mediation in China.
Whilst the flexibility and responsiveness of meniatallows a contextualized and
‘learning mode of legal intervention’, it is at ki®f being a ‘precarious ideal’ that
lacks precision. Nevertheless, empirical researfcbws that a new version of
mediation which is embedded in the ‘rule of laweimerging and that responses from
mediators in relation to this new mode of mediatiare positive, reporting
enhancement in both objectivity and legitimacy.

This paper seeks to explore the unique challengesapportunities of achieving
responsive mediation in action in Chirilarawing on a set of interviews and a case
study conducted in three cities in China, the pamens to contribute to the legal
pluralism discourse by examining how mediation imr@, traditionally an “unofficial”
form of legal practice is now becoming “officialhrough state sanction and how
mediators interact with traditional Confucian notiva orders in the context of changing
social priorities and value$his paper is divided into 3 parts: Part | will diss briefly
the jurisprudence of responsive law; Part Il wilamine contemporary mediation
policy in China which echoes in many respects thedggand challenges of responsive
law; and Part Il will provide an empirical explti@ of the challenges of applying
responsive law ideals in practice.
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l. Introduction: Responsive Law Jurisprudence andLegal Pluralism

Responsive law as an ideal type bears many paaligh the aspirations of
community mediation and finds many areas of coresmeg with the legal pluralism
literature. The idea of responsiveness can bedraxinsights developed by Philippe
Nonet and Philip Selznick in the late 1970’s, wbaght to address the perceived
tradeoff between substantive and procedural justickto fill the gap between the
two (Nonet, Selznick and Kagan 2001: xi). Mere omdihin the context of
‘repressive law’ or legitimacy in the context oitanomous law’ (Horwitz 1969: 9-
31)" were seen as deficient when it came to the mopeitant task of responding to
societal needs and objectives (Nonet, Selznickkaghn 2001: 14-15). According to
Nonet and Selznick (2001), in the realm of respankaw, law is seen as ‘a facilitator
of response to social needs and aspirations’. Tieeae this end, much depends on
the capacity of legal practitioners and policy make

to develop new institutional methods for gaugingialoneeds and to devise
sensible, politically feasible, and socially acedy legal remedies (Nonet,
Selznick and Kagan 2001).

Drawing on strands within the legal process sclanol the pragmatic model which
emphasizes process as a way of overcoming theeimdietacy of rules that legal
realists exposed (see Alberstein 2009 citing Had869: 247-268), legal decision-
making came to be seen as ‘reasoned elaboratiomit€V¥973), which inspired the
basic ideas of the pragmatic approach to mediainmhits principles of problem
solving (Albersteir2002: 251-320). The pragmatic model similarly eaghes
process (Fisher and Ury 1983: 8-10) and draws emdmstructive concepts of
expanding the pie (see Alberstein 2009 citing teaetl. 1994Y.

At its best, responsive law ‘aims at enablementfaniiitation’, and a ‘blending of
powers and a blurring of institutional boundari@$dnet, Selznick and Kagan 2001:
111). ‘Responsiveness’, while carrying multiple miegs, is understood here as an
alternative decision making mode that aims for aemoontextualized and ultimately
learning mode of legal intervention’ (Zumbansen@0®esponsive law ‘requires
that legal institutions and legal ideas be opesomal knowledge and attentive to all
legitimate interests, whilst at the same time #dgal system retains its own basic
commitments and its capacity to function’ (Selzb#92: 463-475). It seeks to aspire
and fulfill the requirements of ‘good law’, in thidiinsists that: ‘evaluation await a
close assessment of actual problems, resourcespgdtunities’ (Nonet, Selznick
and Kagan 2001: 25).

! Horwitz (1969) discussed legal formalism’s viewlafs as a body of formal legal rules and that
mastering its internal language is the main busioéshe lawyer and the legal intellect. In partecu
Christopher Columbus Langdell, former Dean of HesMaaw School, advocated a scientific, detached
approach to law. He treated law as an academis@adtific field with a set of rules for judges to
apply mechanically to the issues at hand.

% ‘These materials proceed upon the convictionfifiatis a fallacy—‘the fallacy of the static pietie
fact—the entirely objective fact— seems to be thatpie—that is, the total of actually and potdhtia
available satisfactions of human wants—is notstatit dynamic. How to make the pie larger, not how
to divide the existing pie, is the crux of the leragnge and primarily significant problem.’



It is in this context of close assessment of aghualblems that the aims and objectives of
legal pluralism are most directly applieAddressing the conceptual challenges
brought about by globalization, legal pluralismalais beginning in the ocentury
embarked on an effort to describe the diverse gtsten which two or more legal
systems coexist in the same social field” (Pospl€lV1; Griffiths, 1986a; Moore,
1986a). Research focused largely on the interattdween European forms of law
and indigenous legal systems of Africa, Asia, dreRacific (Merry, 1988). Legal
pluralism advanced the idea of the “semi-autononsmasgal field” which captures the
porosity of the social and normative contexts galeorders (Moore, 1978, 1981).
These are fields that are not confined to natiboahdaries, but rather recognize that
local, national, transnational, regional, and glabvders can all overlap and apply to
the same condition or situation (Twining, 2000).

In recent years, empirical and participatory resie&ias made a significant contribution
to legal pluralism studies (Wiber 2010) by helpiogaddress the conceptual as well as
theoretical challenges associated with drawingraisons between legal and non-legal
phenomena and between legal orders, systemsjdregjiand cultures (Twining, 2000).
More recently, with legal pluralism scholarship exaing how empirical verification can
illustrate the extent to which legal conceptiors stirared and meaningful to a particular
set of people, (Wiber 1995) legal pluralism hastgbuated to a greater understanding of
both the normative and descriptive complexitiemattiple legal systems interacting in a
complex and dynamic environment. Its descriptioetibution calls attention to the
“coexistence and interaction of different forms aondrces of law” and draws focus on
the notion that legislatures and courts are ontyawong the diverse forms of legal order
that regulate people’s lives (Selznick, 1992).ntismative import lies in the importance
it places on institutions that are close to thepp®oThese institutions are said to have a
prima facie claim to respect, forbearance, and sufyecause “they are valued as
extensions of personhood, as settings within whathal participation is most direct and
most effective” (Selznick, 1992).

At its worst, Nonet and Selznick (2001) acknowletitg responsiveness is a
‘precarious ideal’ and the nature of responsiveigaften a subjective question.
Nonet and Selznick (2001) acknowledge that resperiaiv is a ‘high risk’ mode of
governance because the more flexible law is, thkdrithe risk of law being too
malleable and thus eroding the authority of legatitutions (Nonet, Selznick and
Kagan 2001.: xii). Although openness may bring iy, it loses precision. This
may lead to elusiveness in responsibility of oisj which in turn leads to evasion of
responsibilities and lack of clear standards ofweatson (Nonet, Selznick and Kagan
2001: 74-75). Fu and Cullen (2011) similarly ndte tendency for traditional
mediation in China to give rise to opportunities arty-pressure, corruption and lack
of enforcement, accountability and transparency.

In seeking to overcome the real dangers of subatigim of law to politics or caprice
as identified by critical legal studies scholarelfidan 1987; Gordoh994),
responsive law ‘presumes that purpose can be ngdetiwe enough and
authoritative enough to control adaptive rule mgk{iNonet, Selznick and Kagan
2001: 77).

In the context of responsive law, claims of rigre¢ anderstood as
opportunities for uncovering disorder or malfunotend hence may be valued
as administrative resources... Legal energies sHmildevoted to diagnosing



institutional problems and redesigning institutibma@angements. New modes
of supervision, new ways of increasing the visipibf decisions, new
organizational units, new structures of authongw incentives—these are
the characteristic remedies of purposive law (No8etznick and Kagan

2001: 106-107).

Similar to the problem solving aim of mediationspensive law is seen as:

a problem-solving, facilitative enterprise that ¢aimg to bear a variety of
powers and mobilize an array of intellectual anghoizational resources
(Nonet, Selznick and Kagan 2001: 109).

Rather than coercion, it seeks for a positive $etocalternatives, (e.g. incentives,
self-sustaining system of obligations) it also espio civil morality: a ‘morality of
cooperation’ and participation and access is eathfiy integration of legal and social
advocacy (Nonet, Selznick and Kagan 2001: 163 dieiscribed as a form of
sociological jurisprudence according to which leigatitutions would weigh all the
social facts before proceeding to the applicatibiaw (Nonet, Selznick and Kagan
2001: 73). It ‘strives to search for implicit vatum rules and policies’ (Nonet,
Selznick and Kagan 2001: 79).

The two fundamental presuppositions underlyinga$@ration of responsive law are
participation and civility. With respect to parpeition, ‘a responsive legal order treats
social interests as objectives of moral concerd,ranognizes that the vitality of

social order comes from below’ (Nonet, Selznick &adjan 2001: 16, citing Baldwin
and Black). Public participation is essential thiaging these objectives.

A current challenge of responsive law, and one ity makers and practitioners
not only in China but throughout the world seeladldress, is the delicate interaction
between responsiveness and community morality asldyc Nonet and Selznick
speak to the concept of civility as being integoatesponsive law. Responsive law
seeks to foster civility by encouraging a probleemtered and socially integrative
approach to public order crises. Fu and Cullen 12@bte an inverse relationship
such that as bureaucratic legal rationality inaeas many cases, persuasive
authority in relation to the underlying social reatf conflict diminishes. In many
respects, this notion of civility echoes relatiott@ory, which seeks to overcome the
dichotomy of individualism and collectivism througleing the self and other as
inherently connected and mutually responsible {@ziti 1988).

A common critique of responsive law is that it ‘ogtes outside the law therefore is
not law’ (Humphries 1994; Mnookin 1979). Howevetls same time, as law itself is
increasingly seen as permeable the notion of laafased set of rules is increasingly
guestioned. Another more pragmatic critique of oaspve law is that in general, it
demands a larger share of social resources wheasxémnple extensive public
participation is involved. It could therefore beam ‘precarious ideal’ of high
aspirations but fragmented implementation.

Within China, the struggles inherent with respoadaw as well as legal pluralism
studies, including the identification of the relavaocial norms in the dispute resolution
process, and search for clarity regarding appropléegal rules and obligations, exist



alongside the continuing desire for a flexible afittient approach to the resolution of
community disputesFollowing part one of this paper, part two examines
contemporary mediation policy in China which echoes in many respects the goals
and challenges of responsive law. In part three, [ provide an empirical exploration
of the challenges of applying responsive law ideals in practice including the
contemporary search for implicit values through the implementation of grass roots
mediation in China. Findings from a 10 part open-ended questionnaire
administered by the author with 47 Chinese judicial, mediation and legal officials
in the summer of 1997 in Changsha, Beijing, and Shanghai, include insights into
the changing place of mediation alongside shifting values in China. These
findings are presented alongside more recent empirical findings collected in the
early part of 2000 that demonstrate areas of continuity as well as changes in the
way mediators respond to increased reliance on the rule of law and changing
social values.

The findings of this study contribute to the legal pluralism literature by highlighting
the dynamics of change within the context of a traditionally unofficial form of law in
China and its interface with the official legal system. It does this by examining how
contemporary mediators in China draw a distinction between issues that can be
handled at the grass roots level of the neighborhood and issues that require formal
legal intervention. This process is partly informed by awareness of the changing
pulse of the community, knowledge of changing social norms through repeated
encounters with local residents and feedback from such encounters. The findings
also illustrate the interplay between the official and unofficial systems of law and
highlight the overall support for the formal channels of law by local mediators. In
addition, contemporary struggles to identify the place and role of mediation in China
also reflect the possibilities of responsive law as a contextualized and ‘learning
mode of legal intervention’ as well as its ‘precarious idealism.’



II. Contemporary Mediation Policy in China

Community mediation in China, from traditional tisn® the present, echoes the
original aims of the responsive law movement ag&ks to achieve community-based
solutions to social conflict. At the same tim&elthe responsive law movement, it
faces the challenges of a ‘precarious idealisnihdividuals increasingly express a
desire for outcomes that go beyond compromiseisokitin recent times, with the
renewed emphasis on mediation in greater Chinal Bpolars continue to puzzle
over how the practice of mediation in China mayrogee existing challenges

(Wang 2009; Guo 1986). One example of such chatlemgthe desire for greater
accountability and clarity as to the underlyinguwes and principles relevant to the
effective resolution of disputes (Fu and Cullen201

Mediation has always been a key mechanism for wéeal of disputes in China
(Cohen 1966). Community mediation in traditionalir@dh had both cultural and
functional origins. Key Confucian ideologies suchthe importance of cooperation,
social ordering (Lubman 1967) and maintaining harmimas relationships (Chow
2002) has existed alongside a general orientabaard the avoidance of lawsuits.
Today, people’s mediators are expected to idemtifig mediate conflicts that, if left
unresolved, could escalate into full-scale publissatisfaction or ‘large group
incidents’ guntixing shijiar) disrupting social stability (Halegua 2005).

‘Mediation’, generally understood as a form of faaied decision-makingFolberg and
Taylor, 1984)and ‘conciliation,” a process by which a third fyaintervenes to offer
suggested outcomg&chwarcz 201Q)have often been viewed as distinct, although
pragmatic overlap may occur based on careful asegsof party needs (Love 1997).
Mediation, in the Chinese context, is essentialjjnasiymous with conciliation.
Therefore, in the translated versions of the Gividcedure Law of the People’s Republic

of China (“Civil Procedure Law”), the chapter forediation/conciliation (#82")* is
translated as “mediationdr “conciliation” accordingly by various official agencies.

As China entered the reform era, a series of réguka to improve and provide
greater structure to the community mediation systeene introduced in 1989. In
particular, the theme of the 1989 regulations wagdiation based on law’ and
changes were made to incorporate legality intosgrstem, including stipulations for
mediators to possess a degree of legal knowledge, perform their work ‘in
conformity with the law, statutes, rules, regula@nd policies of the state’ (Halegua
2005 citing Glassman 1992).

Mediation in China can be divided into three catexgp mediation supervised by the
people’s court, mediation supervised by an arbitialinal and mediation without the
supervision of a court or arbitral tribunal (He adeng 2011a). According to the
Several Opinions on Establishing and Improving Resolution System for Disputes
by Linking Litigation and Non-litigation Cases, izl by the Supreme People's
Court, typical forms of extra-judicial mediation clode: people's mediation,

3 .
Ibid
* Chapter 8, 1991 Civil Procedure Law of the PeogRepublic of China
> See http://www.lawinfochina.com/display.aspx?liw&id=6459
® See http://en.chinacourt.org/public/detail.php 2684



commercial mediation, administrative mediation, &yment dispute mediation and
industry mediation.

While there is currently no unified legislation amediation, the relevant provisions
are included through various laws, regulations ands (He and Zeng 2011a). The
most important documents regulating mediation arersarized in Appendix 1. They
include, (a) the Civil Procedure Law of the PeoplRepublic of China (the ‘Civil
Procedure Law’), (b) the 2010 People’s MediationvLaf the People’s Republic of
China (also known as Law of the People's Repulblichona on Civil Mediation) (the
‘People’s Mediation Law’), and (c) provisions/omns of the Supreme People’s
Court.

A. Civil Procedure Law

The original Civil Procedure Law, enacted in 19@hjch limited in some respects
the judicial emphasis on mediation (Fu 1996), haseatire chapter dedicated to
articles regarding the practice of mediation (Chagt Articles 85-91, Appendix 2).
The law underwent a number of amendments in 3001, it appears there was no
change to chapter 8 on mediation.

As recently as 31 August 2012, the National Pespl@dngress (‘NPC’) passed a
further amendment to the Civil Procedure Law, whigtset to take effect from 1
January 2013° Whilst no changes have been made to the 7 proisim mediation
in the previous version, additions have been madertmalize mediation as the first
mechanism for resolving certain disputes, to ptotine integrity of mediated
agreements, to allow litigants to apply for enfonemt of extra-judicial mediated
agreements by the courts provided that the agreemmdited with the courts within
30 days of the agreement, and to empower a civiftd¢o, after investigation, enforce
the agreement or require the parties to mediatéen agahe civil court finds the
agreement unlawful. In addition, there were sudgestregarding the supervision of
the courts to address the problem of collusion betwcertain litigants and mediation
authorities* As several amendments in relation to class slifigants’ rights, and
small claims$? were made or added to earlier sections, the Ttignarticles on
mediation are moved back from 85-91 to 93-99.

B. People’s Mediation Law

" See World Intellectual Property Organization (@I, Civil Procedure Law (1991). Available at
http://lwww.wipo.int/wipolex/en/details.jsp?id=85l@agt accessed on 17 March 2013).

8 See WIPO, Civil Procedure Law (2007). Available at
http://www.wipo.int/wipolex/en/details.jsp?id=608ast accessed on 17 March 2013).

° An initial crosscheck of the two versions (1992807) indicates no apparent difference in the law.
19 Xinhua, ‘China amends civil procedure law followithird reading’ (31 August 2012). Available at
http://news.xinhuanet.com/english/china/2012-08/3181820062.htm (last accessed on 17 March
2013).

1 See the Chinese Government Official Portal, qgofiom Xinhua (31 August 2012). Available at
http://english.gov.cn/2012-08/31/content_2214488.Htast accessed on 17 March 2013). For the
Chinese version of the amendments, styg//www.gov.cn/flfg/2012-09/01/content_221466aklast
accessed on 17 March 2013).

2 For changes in these areas of the Civil Proceldawe see
http://www.bjreview.com.cn/nation/txt/2011-11/28htent_408376.htm (last accessed on 17 March
2013).




The People’s Mediation Law’ aims to bring mediatiti ‘everyone in China, to
provide an alternative which can help them res@veryday disputes at the grass-
roots level, without having to go to codrt’

The People's Mediation Committee is established ldy as the legitimate
organization to resolve everyday disputes, and sktwn the procedure for
establishing such organizational structures withaal committee¥. The law further
provides that governments at county levels and atstnall provide financial support
for mediation work®. Very importantly, the law provides that mediategieements be
legally binding and enforceable by the local cofirts

C. Other laws: Provisions of the Supreme People’sdtirt

The Supreme People‘'s Court, in a series of judim&trpretations, has steered
particular socially significant cases towards mgdm with or without a litigant's
consent (Fu and Cullen 2011). In 2002, policy neforwere adopted through the
issuance of the ‘Three Documents’ by the Suprenaples Court (‘'SPC’) and the
Ministry of Justice (‘MoJ’) (Nonet, Selznick and #a@n 2001). The most significant
document was the Judicial Interpretation issuedhgy SPC on 5 September 2002
regarding the legal effect of mediation agreem@xtmet, Selznick and Kagan 2001).
Article 1 of the Judicial Interpretation states tttam agreement reached through
people’s mediation, on which the parties have affixheir signatures or seal, is a
civil contract and cannot be arbitrarily changedtenminated. While, in reality, a
small number of people’s mediation cases reachrradbagreement (Peng 2003%),
the interpretation has generally lead to greaterghtebeing given to mediated
agreements (Peng 200%).

In order to strengthen the enforcement of mediatgdements (He and Zeng 2011b),
as early as 2004, the Supreme People’s Court istheetProvisions about Several
Issues Concerning the Civil Mediation Work of theople's Court’, which introduces
a judicial confirmation mechanism (He and Zeng 201This Order standardized
formal guidelines on community mediation procedureduding the provision of
details on how mediators are to accept cases,c(Ar20), a one-month time limit on
the mediation of cases (Article 33) and an outbhéhe rights and obligations of the
parties (Articles 6 and 7) (Nonet, Selznick and &ag001). The Several Opinions
issued in 2009 further affirmed the legal framewofkudicial confirmation, and the

13 See ADR Resources, ‘China enacts People’s Mediaiov' (29 August 2010). Available at
http://adrresources.com/adr-news/747/china-enaglps-mediation-lalast accessed on 17 March
2013).

4 See ADR Resources, ‘China enacts People’s Mediaiov' (29 August 2010). Available at
http://adrresources.com/adr-news/747/china-enaglps-mediation-lalast accessed on 17 March
2013).

15 See ADR Resources, ‘China enacts People’s Mediagiov' (29 August 2010). Available at
http://adrresources.com/adr-news/747/china-enaglps-mediation-lalast accessed on 17 March
2013).

16 See ADR Resources, ‘China enacts People’s Mediagiov' (29 August 2010). Available at
http://adrresources.com/adr-news/747/china-enaglps-mediation-lalast accessed on 17 March
2013).

7 According to the author’s interviews, of the 8Qi¥bple’s mediation processes in sample District A
of Shanghai, only 5% led to a formal agreement.

18 |n particular, this was argued during the intenigith head of section Z of the legal office of
sample District A of Shanghai, December 11, 2002.




Several Provisions issued in 2011 offers even mdegailed regulations on

proceedings, time limits, and jurisdiction of theud (Nonet, Selznick and Kagan
2001)'° Judicial confirmation of the mediation agreemaiths at improving the

efficiency of mediation, conserving court cost aiedources (Nonet, Selznick and
Kagan 2001). In 2004, China's courts upheld ove%83f the 21,651 mediated
agreements that parties sought to enforce (ZhongglwoNianjian She 2004: 200).

In addition to judicial confirmation, delegated netbn, affirmed by the Supreme
People’s Court in the Provisions on Mediation if©20also serves as an impetus for
expanding extra-judicial mediation. Article 3 oktRrovisions on Mediation provides
that the courts may invite institutions, enterpise organizations, which have the
expertise, professional and social knowledge apeance, to bring about and assist
in the mediation work of the Civil Procedure Lav.d mediation agreement is
reached, the people's court is required to confiaacording to the law.

Commercial mediation is the best example of thiange. The CCPIT Conciliation
Center issued ‘Guidance on Improving the Connecti@tween Mediation and
Litigation with the People’s Court’ to echo the ilmentation of the Several
Opinions. According to the CCPIT’s statistics, girthe Several Opinions came into
force, the number of accepted cases of the fil$tofi2010 has already exceeded the
caseload for the entire year of 2009. Observers hasted that the cooperation
between the people’s courts and mediation insbigtihas strengthened the parties’
‘faith and trust in resolving their disputes by naiwn’ (Zhongguo Falu Nianjian She
2004: 200).

People’s Mediation Committees

People’s Mediation Committees (‘PMCs’) are the basiits responsible for carrying
out community mediation in Chinese society. PMCadmate disputes under the
guidance of the people’s government and peoplesglzaurts.

The Constitution of China specifically provides tbe establishment of PMCs under
the grassroots autonomous organizations of Residemimittee (‘RC’)ju wei hu)
and Villagers Committee (‘VC')aun wei hui*°. Enterprises and public institutions
may establish PMCs if necessdryThe People’s Mediation Law endorses the PMC
as the legal organization to resolve everyday despand sets down the procedure for
the formation of PMC3. A PMC is composed of 3 to 9 members and may baee
director and should include female memb&rghe members of PMCs formed under
RCs or VCs are selected at the villagers’ meetingesidents’ meeting while the
members of PMCs of an enterprise or public insttutare selected by the
employee’s assembly, the employees’ representateating or the labor union, each
with a term of office of three yedfs Typical PMC’s have generally included the

9 See also: Provisions of the Supreme People's @augsues Concerning the Process of Judicial
Confirmation of People's Mediation Agreements Fa[3bil1] No. 5

20 Article 111, Constitution of People’s Republic@fina

2L Article 8, the People’s Mediation Law

22 See NPC of the People’s Republic of China, ‘Chenlegislature passes People’s Mediation Law’
(30 August 2010). Available &ttp://www.npc.gov.cn/englishnpc/news/Legislatidi¥-
08/30/content 1593770.ht(fast accessed on 29 July 2012)

Z Article 8, the People’s Mediation Law

24 Article 9, the People’s Mediation Law




leader of the RC, the Party Secretary of the resialecommunity, the members of
the RC responsible for culture and education, t&dk of organizations and police
officers (Peng 2005). The PMC hires the people’diaters, who are required to be
adult citizens, impartial, decent and dedicategh@¢ople’s mediation. They are also
required to possess a certain level of educatiaticyp understanding and legal
knowledgé®.

The work of PMC extends beyond passive supervisiotihe mediation of disputes.

They are expected to take the initiative to gathecessary information, anticipate
disputes among various communities while findingoapromise to these disputes
and bring the settlement to the community’s aten{lShanghai Justice Bureau 2000:
1).

PMCs often work with residents in each building wkerve as ‘building heads’
(louzhang or ‘informants’ kinxiyua) who may be organized into small mediation
groups (tiaojie xiaozu) (Peng 2005). These infortmam groups are responsible for
monitoring disputes within their buildings and repry such disputes to their
respective PMCs. Informants are often involvedhe mediation processes too as
they are considered to be more familiar with thetipa and the issues under
contention (Nonet, Selznick and Kagan 2001).

The People’s Mediation Law states that PMCs shaddk under the direction of the
administrative departments of justice, the locavegoment, and the grassroots
people’s courtS. This supervisory work is assumed by judicial stssits (‘JAs’). JAs
are expected to respond to the PMC’s request fstruations and assistance in
mediation and to party complaints (Nonet, Selzrdok Kagan 2001). They are also
responsible for the inspection of mediation agregmand rectifying any violation of
the law, regulations or administrative rules antigees (Nonet, Selznick and Kagan
2001). The degree of involvement of JAs in the camity mediation process can
vary greatly from limited involvement to primary ergight of the mediation process
(Nonet, Selznick and Kagan 2001)The lack of independence from the government
is seen as one of the major problems faced by contynmediation in China
(Halegua 2005 quoting Ji 2004).

It has been suggested that the solution may bedfouhe establishment of private
mediation workrooms. For example, the Jiangsu Sti@#ice in Shanghai’'s
Changning District contracted with Li Qin, a famdasal mediator at RMB 120,000

to set up a mediation workroom (Halegua 2005 qgaiin2004). It mediated at least
40% of all conflicts in the subdistrict with no gethan a 95% success rate and at least
90% of the difficult cases with no less than an 8Q%cess rate. The workroom also
reviews all written agreements by the PMCs to emsheir clarity and compliance
with the law. The sourcing out of mediation work poofessional workroom

% Article 13, the People’s Mediation Law

% Article 5, the People’s Mediation Law

%" This happens frequently with collective disputeiating to work enterprise units and where resilent
are forced out of their homes. Residents pref¢hecseek help from JAs appointed by the Government.
JA’s generally possess more legal knowledge, egpeei and mediation skills than RC members. The
parties also generally believe JA’'s are more inmiglavthen solving local disputes. Nevertheless some
have voiced concerns that the overzealous involménoé JA's and suggest that an alternative
approach might be the establishment of private at&xati workrooms.
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mediators ensures the quality of mediation procease maintains the separation of
community mediation from government intervention.

Despites the merits of the system, the model requsubstantial funding by the local
government. Under the People’s Mediation Law, PNi@s/ not charge fees for the
mediation of disputes among the people (Articlethe People’s Mediation Law).
While the People’s Mediation Law stipulates thavegmments at county level and
above shall provide financial support for mediatork (Article 8, the People’s
Mediation Law), few regions other than affluent Bfilaai have spare resources to
hire professional mediators for the job.

The People’s Mediation Law further regulates thateont and enforceability of the
mediation agreement. In the event that partiesebeliit unnecessary to make a
written mediation agreement, the people’s mediaawesrequired to note down the
contents of the oral agreem&htBoth written and oral mediation agreements are
legally binding®. The parties may also jointly apply to the peopledurt for judicial
confirmation within 30 days after the mediatione@ment becomes effectielf one
party refuses to perform or fulfill the mediatiograement, the other party may apply
to the people’s court for enforcemé&nt

Another notable aspect of the Mediation Law iseéhghasis on the rights enjoyed by
the parties to a dispute before and during the atiedi process. Parties retain the
ultimate right to refuse to settle the dispute bgdmation. If the parties choose to
accept mediation, they are entitled to severaltsigimcluding the right to select or
accept the people’s mediators; accept or refusenidiation process or require the
termination of mediation, require that the mediatlee made public or private and
most importantly ‘reach a mediation agreement ee fill’*% In the event that the

parties are unable to reach a mediation agreereEnpeople’s mediators are required
to terminate the mediation process and allow th#igzato resort to other dispute
resolution resources by arbitration, administrativgéudicial means. This emphasis

on the voluntariness of the community mediationcpss is particularly important to
prevent coerced settlement or deprivation of tigalleghts of the parties in a dispute.

China’s ‘Harmonious Society’ Policy

Recent mediation law reforms in China can alsoiba/ed in the context of China’s
harmonious society policy. The concept of ‘harnoosi society’ iexie shehyj first
introduced as one of five governing principles bé tChinese government at the
Fourth Plenum of the 6Central Committee of the Communist Party of China
(‘CCP’) in September 2084includes within it the aspiration toward the degehent

of a ‘fine tuned ... system’ to handle internal canictions and advance the goal of
‘common prosperity’ gongtong fuyy (Chan 2009). Chinese President Hu Jintao

2 Article 28, the People’s Mediation Law

2 Article 31, the People’s Mediation Law

30 Article 30, the People’s Mediation Law

3L Article 33, the People’s Mediation Law

32 Article 23, the People’s Mediation Law

33 Article 26, the People’s Mediation Law

% See: CPC Encyclopedia, ‘Harmonious Society’. Aadali¢ athttp://www.cpcchina.org/2010-
09/16/content 13918117.htflast accessed on 9 September 2012).
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reiterated the government’s commitment to the pokt the opening ceremony
speech of a high-level CCP seminar in 2005. Prasida claimed that as China’s per
capita value of gross domestic production (‘GDPXceeded US$1,000, it had
reached a crucial stage of socioeconomic developmbkere the potential for crime
and corruption to threaten social stability andin@my had increased (Chan 2009). He
explained that a harmonious society should be lngited on sustained, rapid and
coordinated economic growth, development of ruléawf, ethical development, and
the establishment of ‘a fine-tuned social managensgetem’ to handle ‘internal
contradictions’ meaning neighborhood or workplaispates>.

The doctrine of *harmonious society’ was formallydersed by the CCP upon the
adoption of the ‘Resolution on Major Issues Regagdhe Building of a Harmonious
Society’ at the Fourth Plenum of the™6entral Committee of the CCP on October
2006° The goals of promoting harmonious society incluthe principle of
administering the country according to law; guagairtg respect for people's rights
and interests; narrowing the gap between urbanrarad development and between
different regions’

The People’s Mediation Law, which came into foroeJanuary 2011, is a prime
example of legislative reforms targeted to addsessal disputes. The Mediation Law
encourages community mediation, as an importaninméa resolve social disputes
before they escalate into mass conflicts.

At the same time, the Supreme People’s Court hamgrezed the role of mediation in
the establishment of a harmonious society. In 8evéral Opinions of the Supreme
People’s Court on Further Displaying the PositiveeR of Litigation Mediation in
the Building of a Socialist Harmonious Sociétypublished in 2007, the Court
expressed the view that the people’s courts aporesible as trial organs of the state
to ‘increase harmonious elements and decrease raishous elements’ when
handling social contradictions and disputes throligigation and mediation. A
guideline on mediation was subsequently releasedime 2010, which requires local
courts to understand the ‘unique advantage and riapovalue’ of mediation in
addressing social conflicts, maintaining sociabsity and promoting a harmonious

% People’s Daily OnlineBuilding harmonious society crucial for China’sogress: Hu’ (June 2005).
Available at:http://english.people.com.cn/200506/27/eng20050692495.htm(last accessed on 9
September 2012).

% International Department of Central Committee BG ‘Resolution on harmonious society’ (10
October 2006). Available altittp://www.idcpc.org.cn/english/events/061019.I{tast accessed on 9
September 2012).

37 |bid. The implementation of the ‘harmonious societyctiime can be demonstrated by China’s
regulatory shift from economic matters to socialiss. Chairman Wu Bangguo of the NPC
specifically called for a need to enact laws oriagarograms to provide a solid legal foundationdo
harmonious society. According to the Chinese Acadefitocial Sciences’ researcher in law, Li Lin,
after the 18 NPC took office, new legislations on social isshase increased to 20% at the NPC level
and up to 40 % at the provincial and lower levetsnpared to only 2 to 6% prior to the introductadn
the policy. For further, see People’s Daily Onliffgwards harmonious society through rule of law’
(10 March 2008) Available alittp://english.people.com.cn/90001/90776/6369684l.({last accessed
on 9 September 2012).

% The document is available at:
http://www.lawinfochina.com/display.aspx?lib=law&i8930&EncodingName=bigfast accessed on
9 September 2012).
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society®® It also encouraged expansion of the scope of rtiedifrom civil to minor
criminal cases and administrative ca¥es.

Recent changes to China’s mediation law have aiatefdrmalizing the mediation
process, assuring party autonomy and providing éhareésm for responding to social
conflicts before they escalate. In practice, havevnediation is becoming a
‘precarious ideal’ as rapidly changing social valuand aspirations alter how
individuals view appropriate rules and processed as a result undermine the
efficacy of mediation in resolving disputes. Thigl be discussed in greater detail in
the sections that follow.

39 China Daily Online:Mediation can help settle rising disputes’ (20 d@010). Available at
http://www.chinadaily.com.cn/china/2010-06/29/canitel 0031522.htnflast accessed on 9 September
2012).

%0 China Daily Online:Mediation can help settle rising disputes’ (20 d@010). Available at
http://www.chinadaily.com.cn/china/2010-06/29/canted 0031522.htnflast accessed on 9 September
2012).
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[ll. Mediator Perspectives

The aforementioned reforms in the mediation lawd raigulations and the changes in
social and economic values have profoundly impatttedole and practice of
mediation in China. Based on interviews conductetid97 and empirical data
collected in early 2000, this section examinesctienges in the place and practice of
mediation by firstly inspecting the statistical@at relation to mediation in China,
secondly understanding mediation practice throbghmediators’ experiences and
perspectives, and finally examining the impactthefrecent legal reforms on the
process and (perceived) efficacy of mediation.

l. Chinese Mediation Statistical Data

In recent years, while the percentage of total atedi cases handled within Chinese
courts has declined significantly, from more th&¥®in the early 1980’s, to 29% in
2007 (see Table 1), the total overall number of iated cases handled by the courts
has experienced both a decline and a resurgenan@CGullen 2011) from a total of
555,585 in 1993 to 330,313 in 2001 then 716,8820(0/.

TABLE 1: DOMESTIC CONTRACT DISPUTES ACCEPTED FOR IN -
COURT MEDIATION AND LITIGATION IN THE PRC, 1986-200 7*

YEAR CASES TOTAL PERCENT
MEDIATED CASES CASES
MEDIATED
1985 NA NA 9096°
1986 NA 322,153 NA
1987 NA 332,496 NA
1988 355,524 467,872 75.9%
1989 473,128 634,941 74.51%
1990 384,810 543,613 70.78%
1991 330,313 516,507 63.95%
1992 367,252 650,601 56.44%
1993 555,585 894,410 62.11%
1994 587,825 971,432 60.51%
1995 NA 1,184,377 NA
20017 328,279 1,062,302 30.90%
2002* 617,769 2,266,695 27.25%
2003 602,251 2,266,476 26.57%
2005 646,934 2,265,362 28.56%
2006’ 634,672 2,240,759 28.32%

1 Seezhongguo Falu NianjiaflLaw Yearbook of China) (Beijing: Zhongguo FaluaNjian She,
1983-1995); Statistics derived from the Chineseal&@arbook on the number of cases handled by
mediation as compared with the number handledtigation, indicate a significant decline in the
overall percentage use of mediation over the pasears. This sharp decline has existed alongside
increase in the total overall number of mediatesksan recent years.

42 See Palmer (1987: 223).

“3 See Zhongguo Falu Nianjian She (2002: 777).

“4 See Zhongguo Falu Nianjian She (2004: 654).

“5 See Zhongguo Falu Nianjian She (2004: 674).

“6 See Zhongguo Falu Nianjian She (2006: 486).
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| 2007° | 716,882 | 2,463,775 | 29.10% |

Many have attributed the dramatic drop in the paiage of cases mediated in 1992
to the new Civil Procedure Law in the PRC, whiderad the requirements for using
mediation prior to in court litigation. Before 199isputants would often be required
to mediate a case prior to litigation. Howevee 18991 Civil Procedures Law
removed the focus on mediation and simplified tweedures for in-court litigation.
The reduction in the use of mediation during thigetcan also be attributed to new
perspectives on cases appropriate for mediatioriggration and increased numbers
of ‘litigable’ cases.

While the percentage of mediated cases continuésdiine, new laws and directives
introduced in the early 2000’s have revived the leasps on mediation, which is
reflected in the rise in the total number of mestiatases beginning in 2002.

Il. Perceptions of the Decline of Mediation and Spport for Litigation:
Interview Data

Based on the 1997 interview d&tand the empirical findings in early 2000, this
section explores local mediators’ perceptions efdhanging status of mediation,
their receptivity/aversion to legal development] émeir perspectives of the types of
cases appropriate for mediation, and those aptepior litigation.

According to the interviews and empirical findingsyilst traditional values and
ethics, such as yielding, filial piety, respect &mthority and for the elderly, the
preservation of relationships, harmony, the intelnaadling of private affairs,
continued to be heavily relied upon in resolvingritticts among the people’, these
same values and ethics are losing their once perhinole and are increasingly
regarded as irrelevant by a society undergoingirapodernization’. Further,
responses indicate that mediators have demonstatedthusiastic receptivity and
even a desire to participate in the promotion efdpread of the rule of law. Such
changes in perceptions and values, both in theé t@ramunities and among the
mediators, are shifting the focus of mediation mr@a

The role of traditional values in mediation

In relation to the first theme, twenty-seven meatisitout of the forty-seven
interviewed, indicated that mediation was regar@ed means to promote harmony as
it emphasizes compromise, harmony among the coléeand the preservation of
relationships. Moreover, they would rely on traatital values when resolving

disputes because these values serve as the behkatlistarguishing right from

wrong. A mediator found it helpful to criticize theong doer based on these values,
SO as to compel one party or another to bend,a@dsgher ‘error’, and eventually to
change his/her ‘erroneous ways'.

" See Zhongguo Falu Nianjian She (2007: 593).
“8 See Zhongguo Falu Nianjian She (2007: 616).

49 The interviews took the form of a 10 part open-ended questionnaire
administered by the author with 47 Chinese judicial, mediation and legal officials
in the summer of 1997 in Changsha, Beijing, and Shanghai.
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One mediator of a neighborhood committee in Beiogimented that in

approaching a conflict, he would first rely on etliprinciples to try to resolve the
dispute. But if that didn’t work, he would thersoet to legal principles and
measures. In handling a divorce, for example, lghtremphasize the bond between
parents and child, the vital role of the familyGhinese society, the duty of parents to
care for their children, or the destructive natofreeparation, to persuade the couple
to stay together. The same is used when mediattigpute between friends:

The judge may say: if you accept the ruling now, ¢hse will be finished
with, if not, you will have to go through the hassbf court. You are good
friends. Though you have a problem now, you halemg future together as
friends; it is best to resolve this simply and ¢iyc..

Another long standing value that appears to remed@vant is the importance placed
on privacy and confidentiality. The 1997 interveeindicate the continuing relevance
of the idea that one’s individual private affaies lest left private. According to a
traditional proverb, ‘to hang out one’s laundryashave the [unpleasant smell] fly in
a hundred directions’. To date, mediators conttouemphasize the importance of not
involving ‘outsiders’. Because mediation provideseamvironment that is private,
small, and in familiar territory (often in the digants home, or a close by office of
the residence committee) many are persuaded tlveath® case there and then:

If the conflict is within the same family, | willaene in and calm the parties
down, their incentive is that they don’t want teafve more people, so they'll
calm down and deal with the issue.

In other conflicts, such as those between eldetsyanth, the concept of deference,
yielding, and piety are still often invoked in ré8ng a dispute. The reliance on these
traditional Confucian values, as noted by intengewin 1997 continued to assist
parties to resolve certain types of conflict:

The other day there was a conflict between an gldentleman and a young
man. The elderly gentleman accidentally brushednag the young man, and
the young man then shoved him. After a heatedangd | reminded the
young man of the virtue of respecting elders, whtldd the gentleman to let
some things pass for the sake of resolution, amdsue was resolved
successfully.

The impacts of changing social and economic values

It was observed, both in the 1990s and the 206@s,dlder residents are far more
likely to use the services of the PMC’ (See Halu2g@5, citing Yang 2000).
According to one mediator who was based in Shangithough only 23% of
residents in the subdistrict where she worked wergor citizens, it was estimated
that 60% of mediations in that subdistrict invohadeast one such citizen (Haluega
2005). The difficulty begins to arise, however, whieese values begin to be
guestioned by the younger generation. As one offrtbéiators commented, ‘elderly
people are much more responsive to our traditietlats, however the young have a
harder time responding to these ideals’.
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The shift away from traditional values, in certaircumstances, can be seen in the
increased frustration experienced by many law @isovho complain that these
traditional values seem to fall on deaf ears. wlg¢ noted his frustration that:

Sometimes | hear, ‘oh, those ideas are too olddasld! It becomes difficult
for me to persuade them to accept the settlemeaeagnt. For example in a
recent divorce case, | was trying to persuade pathes to avoid divorce
considering the bond between them and their chilit.. bt they decided to
litigate the case instead and get a divorce.

Such shifts in values, as many mediators have nbtae contributed to the
movement toward increased focus on litigation. A7.8mpirical study conducted by
the China Social Investigation Office similarly fodj after surveying 1,500 Chinese
citizens on their legal knowledge and views, thagative results which harm parties’
interests may be produced if mutual understandmigcancession is overemphasized
and when the basic principle of mediating in linghwthe law is forgotten’.

Some judges are aware of current social changdsjesire to persuade disputants to
accept their ruling, might suggest that, ‘if a cleuis clearly not happy together and
face a tremendous amount of pressure from theilydamstay together, | may
[support their decision] to get a divorce’.

These current shifts in values and traditions H@een observed as affecting the
mediation style and in some cases causing a movean&y from traditional forms

of mediation itself. According to one judge, ‘[t values must change when they
do not fit the current contexor example, because engagement is no longer
considered a binding agreement, this principless keffective as a basis for settling a
dispute over a breech of engagement. One profe$stistory and Literature at
Hunan Normal University noted that due to thesengbka in values, a style of
mediation which relies on the conciliation of caaesording to traditional values
itself is being threatened:

[Traditional mediation] is founded upon the coniteikthe neighborhood as
well as a core set of traditional values that apdly changing. Here we all
stop to say hello, we greet one another on the, nwaduy vegetables
together. But now as the country is changing, [eeove to the cities, move
jobs, move into tall impersonal apartment compleres neighbor to
neighbor interaction is decreasing. We are hagingpre independent
lifestyle, while traditional bonds between people becoming strained. The
context upon which mediation is based is changing.

One lawyer agreed with this notion, adding that@mnomic and social changes are
taking place, the traditional values underlying ra&tdn are also changing:

Especially with the growth of economic prosperégd the open door, those

values underlying mediation are being called tostjog, a void is emerging
with the confusion of those values, so now theggéster focus on law.
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These observations are echoed by more recent ealdindings:

Today's mediators often lack such personal tiels thi¢ parties, and failing to
command their deference, must provide convinciggller other reasons to
persuade them... One Beijing resident explainetivwhde growing up, he
would certainly do whatever he was told by the camity mediator: ‘She
was friends with my grandfather, how could | netdn to her?’ (Halegua
2005, recounting the personal interview with Dicec@heng Zhong at
Xuanwu District Public Security Mediation Centregifhg, 2 June 2005).

In addition, more recent empirical findings havaesd the observation that an
increased sense of isolation due to changing semeoomic conditions and living
arrangements has contributed to the decliningaffiof traditional approaches to
mediation:

Some argue that the increased wealth of urbanenetsidhas decreased the
number of neighbour and family conflicts tradititipalealt with by the
community PMCs. For instance, Beijing PMC Diredféang, who has been
doing such work for nearly 25 years, explains teatdents who would
previously refuse to fix the leaky pipes that dagpnto their neighbour's
apartment can now afford to have them repairedil&ilyy whereas Director
Wang had the grueling task of helping wives find/svéo cohabitate with their
mother in laws in the past, nowadays the husbandbog a new apartment for
him and his wife to move into, the relationship ch@et even be reconciled. In
explaining why from the 1970s to early 1990s shdiated 100 cases
annually (‘every day there was something’) andd@2she mediated just a
single case, Director Wang also sees a changsinterdgs’ attitude and
lifestyle: ‘In the past, nobody had anything, seythvould argue and fight
over the littlest things; but today, people are enfmcused on their work, some
only come home to eat dinner and sleep. They barelw or talk with their
neighbors, so how can they get into a dispute thigm?’ (Halegua 2005,
recounting the personal interview with Director Waat the Keqing RC,
Beijing, 7 January 2005).

lll. Impact of Legal Reform on Mediation Work

In the context of shifting social values, intervesg in 1997 indicated that the
majority, or 80% of mediators, see legal developnasrhaving a beneficial impact
on the work of mediators in particular. This viewqg has remained stable over the
past 16 years, as indicated by recent empiricdirigs.

Most, if not all mediators, expressed support foerggthening of the rule of law in
China. Forty out of the forty-seven mediators witaved saw the development of
the rule of law as having a positive effect ontimeediation work. When asked to
describe the most important qualities of an efiecthediator, the majority of
respondents reported that ‘a clear and thorougkmstehding of the law’ was among
the most important qualities.

In particular, mediators were enthusiastic aboudtwhey saw as increased
objectivity and legitimacy due to the spread of thie of law. It seemed to them that

18



emerging legal codes and regulations would adsst work by making once
negotiable infractions less negotiable.

Specifically mediators observed that new regulaiassisted their mediation work by
defining a set of standards, and legitimizing resoh. In many ways, through this
increased clarity of legal boundaries, the needrfediation declined. One mediator
noted that:

as a set of clearly defined laws was establishedple’s respect for legal
boundaries increased.

While another noted that:

Because these laws are not coming from individoats§rom [legal codes],
there is an increased objectivity, and legitimaxyptr work.

One mediator, who was also a representative tdisg&ict People’s Congress, saw
that through the establishment of well-defined luarres, ‘deviant’ behavior became
less ‘negotiable’. Whereas, individuals may hamneeopursued self-help in the
absence of clear restraints, new laws have setlahes as to those actions that are
lawful and those that are not.

A woman told me that she was going to take allefiusband’s belongings
and destroy them because he was cheating. | évldhie must think twice
before doing something like that, she could gatlogccording to such and
such regulation—because the law was there | cdidd lber sound advice,
and she accepted it. We need more regulationgé&teca better livelihood
and have to resolve disputes in an institutionaimeg, that is why we need to
resolve disputes according to law.

As a result of increasing clarity of legal reguwat since the open door reform in the
early 1990s, the rise of commercial and civil disglamong strangers, and the
development of dispute resolution mechanisms dtitar mediation, the number of
cases handled by people’s mediation committeestieaslily declined (Fu and Cullen
2011). However, beginning in 2002, with greatemirg in relevant legal reforms,
and policies pertaining to the voluntary nature anfbrceability of mediated
agreements, mediation has experienced a partiaigesce (Halegua 2005, citing
Zhongguo Falu Nianjian She 1986-2001). While ‘7 #liom cases were handled by
the PMCs in 1990, this number dropped to 5 millbgr2000 and fell to just 3.1
million cases in 2002 — roughly 40% of the 1990 berh(Halegua 2005, citing
Zhongguo Falu Nianjian She 1986-2001). This waseobd by the legal training of
mediators and by clarifications regarding the jiadienforceability of mediated
agreements. The number of cases handled by PM€&'sased from ‘3.4 million in
2002 to 4.49 million in 2003 and up to six million2004’ (Halegua 2005, citing
Zhongguo Falu Nianjian She 1986-2001).

With growing clarity of legal boundaries, communéypectations regarding
requirements for mediator legal knowledge havewike expanded. In a follow up
study in 2002 of Beijing residents, Ting Wang diga@d that 88% of respondents
‘expressed the need for people's mediators to dpgreeir legal knowledge’
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(Haluega 2005, citing Wang 2002). This may explaty these respondents, while
still preferring to use mediation for solving fagndnd neighbor disputes, far prefer
the use of litigation for economic cases involvprgperty or commerce (Haluega
2005, citing Wang 2002). ‘Wang’s survey also regdahat... 90 per cent of
respondents said seeking legal finality would l@rthrimary motivation for filing a
lawsuit’ (Haluega 2005, citing Wang 2002).

Beginning in 2002, the legal status of mediatioreagents was clarified resulting in
a significant increase in the enforcement of mediagreements: ‘Official statistics
report that the courts upheld 18,895 (over 87%hef21,651 mediated agreements
that parties failed to implement in 2004’ (Hale@@95, citing Zhongguo Falu
Nianjian She 2004). According to survey data codldan 2005, ‘mediators no longer
moan of how the frequent violations of mediateceagrents make their work
pointless, but speak proudly of the care they tak@eparing these agreements
because they are upheld by the court (Halegua 20rtg personal interviews with
mediators). Much of this improved clarity regardihg status of mediated
agreements can be traced to the 5 September 28@2alinterpretation issued by
the SPC that clarifies the legal status of agre¢sneached through people’s
mediation. The ‘Interpretation has also encouragediators to draft more written
agreements, of which 70 per cent were reportedpfemented and again, 87 per cent
of those brought before the courts were upheldbd2(Halegua 2005, citing
Zhongguo Falu Nianjian She 2004).

In addition to the increasing enforceability of ti¢h mediated agreements after 2002,
the growth in peoples mediation committees andapeivediation workrooms has
likewise expanded: ‘The 2002 Provisions call far #stablishment of People’s
Mediation Committee’s at the township and subdistavels (Article 10) -- where

the Judicial Assistants serve. This is generaliyttighest level in the “mediation
web.” According to official statistics, 40,000 suobmmittees, comprising 93 per cent
of all towns and subdistricts were established @y32and handled 1.11 million of the
5.7 million cases processed by PMCs that year'dgla 2005, citing Zhongguo Falu
Nianjian She 2004). According to a study conduae2i005, ‘as one moves up the
“mediation web” from... the PMC to the JA, particljathis last step, the success
rate of mediation increases’ (Haluega 2005).

In addition to improved enforcement of mediateceagnents, people’s mediation
committees have been reported to have helped gréheerscalation of civil cases,
group fights, and suicides: ‘An MoJ official repopthat each year PMCs prevent over
30,000 suicide cases (involving over 50,000 peagtel) over 50,000 civil cases from
escalating into criminal matters (involving ovel0]@00 people), as well as stop
nearly 100,000 group fights’ (Haluega 2005 citingiyy 2005).

In 2005, the provincial government of Hunan impletee a program linking
people’s mediation, judicial and administrative ma#idn. The result has been a
decrease in the number of civil cases acceptetdpeople’s courts in Hunan
province, reportedly declining by a rate of 7% pear (Li and Wang 2009). More
than 90% of disputes are resolved at the grassieats(Li and Wang 2009).

The People’s Court of Changsha City establishesl giofessional judicial working
rooms specializing in Tourism, Community Real Estéton-Native Workers,
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Consumer Rights and Interests, and Women'’s Rigiddraerests (Li and Wang
2009). These working rooms provide a space fojutigiary and administrative
organizations to work together with disputantsesotve ongoing conflicts.

The following case study of the operation of a m&dn workroom in Changsha
demonstrates the integration of efforts by locaheuistrative agencies and peoples
mediation committees to jointly work to prevent #szalation of existing disputes:

In January of 2008, Mr. Chen, a contractor forRinevincial Highway, was
asked by Mr. Lu, a local villager to help him hasime machinery equipment
for his factory for a fee of RMB5000, to which MZhen agreed. During the
hoisting process, Mr. Lu’s machinery equipment éeltl was damaged along
with a section of a nearby residence. As a rebtiltl u’s factory was unable
to run as normal. Mr. Lu demanded RMB180,000 imgensation to which
Mr. Chen refused. Following Mr. Chen'’s refusal,.Mu along with some
relatives detained Mr. Chen’s crane, which resuhettie delay of the
construction of the Provincial Bridge.

The Mediation Commission of Miandu Town conductgdiat investigation
along with officials from the Township Urban Consttion and Land
Resources bureau and the People’s Mediation BoHEndy estimated that Mr.
Lu’s total loss came to RMB110,000.

On 5 January 2008 a mediation was conducted afl&akation Office of the
Township Mediation Commission. Both parties wefeimed that should
they reach an agreement, the result would be #iyegyd#orceable and binding
contract. The mediators acknowledged liabilitybmth sides: Mr. Chen was
responsible for the damage to Mr. Lu’s equipmenhatsame time Mr. Lu
unlawfully detained the construction equipment tdekying the bridge
construction project. The parties were persuadedttept a suggested
settlement amount of RMB80,000 in compensationhakvboth parties
agreed.

The parties were encouraged to overlook self-istese as to better serve the
country’s economic development and to look forfemts without succumbing
to local protectionism (Li and Wang 2009).

While social values, economic conditions, and comityuies are in a state of flux
impacting the traditional approach to mediatioi€imna, a new version of mediation
is emerging, which is characterized by increasadtglof legal boundaries,
heightened community expectations regarding remergs for mediator legal
knowledge, clarification of the legal status of na&idn agreements, expansion in
people’s mediation committees and private mediatiorkrooms, and the use of
mediation to prevent the escalation of civil caétslegua 2005 citing Wang 2005).

Conclusion:
In sum, the practice of mediation in China echbestarisprudence of responsive law

and is currently undergoing a process of rededinitiTraditionally, the practice was
heavily influenced by Confucian values and ideatsgBut contemporary struggles,
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driven and fuelled by changes in societal valuaseHhed to the decline in the
strength of traditional values in facilitating coromises and agreements, thereby
creating the needs for new orders and norms thatrgand facilitate the practice of
mediation.

The findings of this study contribute to the leghlralism literature by highlighting the
dynamics of change within the context of a tradigilbunofficial form of law in China and
its interface with the official legal system. hekb this by examining how contemporary
mediators in China draw a distinction between isghat can be handled at the grass
roots level of the neighborhood and issues thatiredormal legal intervention. This
process is partly informed by awareness of the gihgrpulse of the community,
knowledge of changing social norms through repeatedunters with local residents and
feedback from such encounters. The findings algstrhte the interplay between the
official and unofficial systems of law and highligrowing support for formal channels
of law by local mediators in large-scale and complases.

In addition, contemporary struggles to identify thace and role of mediation in China
also reflect the possibilities of responsive lavaaontextualized and ‘learning mode of
legal intervention’ as well as its “precarious iilga.” The major challenges faced by
the practice of mediation in China, as it is inimereith responsive law, include the
identification of relevant social norms in the digpresolution process, and the search
for clarity regarding appropriate legal rules abdigations. The recent reforms and
the resulting reorientation of mediation towardarfhonious civilization’ and ‘rule of
law’ therefore appear, as supported by the empidiata, to be appropriate ways to
address these challenges and to achieve optinpansiye mediation in action.
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Appendix 1: Laws and Regulations Related to Mediatin
1. National People's Congress and its Standing Gtieem

Laws and Regulations Time of Implementation
People's Mediation Law of the People's

Repﬂblic of China P January 1, 2011
Civil Procedure Law of the People's
Republic of China

Law of the People's Republic of China on
Mediation and Arbitration of Labor May 1, 2008
Disputes

April 9, 1991

2. Ministry of Justice

Laws and Regulations Time of Implementation
Certaln' PrOV|s_|o_ns on the Work of November 1, 2002
People's Mediation

3. State Council

Laws and Regulations Time of Implementation
Regulations for the Organization of
People's Mediation Committees June 17, 1989

Measures for Administrative Mediation

over Contract Disputes November 3, 1997

4. Supreme People's Court

Laws and Regulations Time of Implementation
Provisions on the Trial of Civil Cases
Involving the People's Mediation November 1, 2002

Agreements (Fa Shi [2002] No. 29)
Opinions on Several Issues of the
Application of the QGril Procedure Law cJuly 14, 1992
the People's Republic of China
Provisions on Several Issues of the Civ

i
Mediation Work of the People's Court November 1,2004
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Appendix 2: 2007 Civil Procedure Law of the People’ Republic of China
Chapter 8 Mediation (not amended from 1991)

Article 85 In handling civil cases, the people’sudomay distinguish between right
and wrong and mediate disputes according to thecipte of parties’ voluntariness
and based on clear facts.

Article 86 When a people’s court conducts medigti@arsingle judge or a collegial
bench may preside in the mediation. Mediationsl dfeconducted locally whenever
possible.

When a people’s court conducts mediation, it maylegn simplified methods to
notify the parties and witnesses to appear in court

Article 87 When a people’s court conducts medigtibmay request assistance from
relevant units or individuals. The invited unitsindividuals shall assist the people’s
court in mediation.

Article 88 A mediation agreement must be basedaantariness of both parties, and
shall not be reached through compulsion. The cordgérthe mediation agreement
may not contravene the law.

Article 89 When a mediation agreement is reachezlpeople’s court shall draw up a
written mediation agreement. A mediation agreersatl clearly set forth the claims
of the action, the facts about the case, and thétref the mediation.

The mediation statement shall be signed by theguadyl the court clerk, sealed by
the people’s court, and served on both parties.

Once the mediation agreement is signed and excHahgeboth parties, it shall
become legally binding.

Article 90 The people’s court need not draw up adiaten agreement for the
following cases when an agreement is reached throegliation:

(1) Divorce cases in which both parties have becoman@ied after mediation;

(2) Adoption cases in which adoptive relationship haerb retained through
mediation;

(3) Cases in which the claims can be immediately sedisand

(4) Other cases that do not require mediation statesnent

Any agreement that does not require a mediatioaesgent shall be entered into the
transcript and become legally effective after ttamscript is signed or sealed by both
parties, the judge, and the court clerk.

Article 91 If no agreement is reached through ntemhaor if one party retracts his
reconciliation before the mediation agreement ivexk the people’s court shall
render a judgment without delay.
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