== FACUETY OF LAW

&4 THEUNIVERSITY OF HONG KONG

v

Social Science Research Network
Legal Scholarship Network
Legal Studies Research Paper Series

http://ssrn.com/abstract=3837165

www.hku.hk/law/

University of Hong Kong Faculty of Law Research Paper No. 2021/019

To access all papers in this SSRN Paper Series, please visit
http://www.ssrn.com/link/U-Hong-Kong-LEG.html




BRA T, SRBEH vs. AL
—— M B DURE PR /R VR E A7 B SRRk
Rights in Conflict: Religious Freedom versus. LGBT Rights

et

—. IR

2016 4F 4 F 13 H, H[E “FERISIRAESCS — 27 $ANOR, RPN L s g
B URRPERT 3B o 2R AE A R FRYG ] 51 k32 00, sl AR O T R M
BSUR A A AR E) S B B R A T AR . 2015 4F,  RRYN AR B Al 55 [ e e 20 A HY
TEHRFFESBRIFIFI Y. 78 Oliari and Others v. Italy &9, I ABGEFE N N2 KF]
BURF AN SV R A G AL G5 S0 O A LR VAR e R AR E R &R, R T (BRI
AR o T 2015 4F 6 H 15 DU B R VRE A5 W (Obergefell v. Hodges) W% 56 [ [ M 2%
ISR G B R S, SRR S sk e A € 1 RIS I G BUR) 52 B ik O/ )
vl e, REEED AR, KA e e Rz S s A
3 E NEBYE X 5 s, FrE A7 5 H H(when all Americans are treated as equal,
we are all more free)o ™ FHSZ R BTG 2 AR A AR T BEG AR TR wt =k
TASUR VR4l S RIS &, PR B DA% B R UREE A 40 58 0 i 52 B de R ) 524 1
G5 btk R 2 R Wl St B LI S . S R A A 1 o B2 A e AR
o AFF N e s E i, BB AOK . R H A

FE| V2 0T B DA B R R OGTE,  ERACER T T 0 T AP R DRV B AT, R Ok
FALIERS FEBCRU R R B, {H2E 3 3 A A s 2 R PR 2P AL 5 S 3 FR R
X — B GUA AR AR TR BT 10 8, AR RIS ISR 2 5, P B SRR G
HRH . —NEAREMERZRG)E 2016 FA) LN JRRT BHER % (State of
Washington v. Ariene’s Flowers, INC., et al) ZEfHwk. ZEF, #EemE b T
B ANFE 2 1) — X R PR AR R A R A AL SR L 4, PIHAE 2013 SRR AR BRI A 1 e 1 i M
P R T ALV A BRI RE . IMVEBE SR BUR, T BAEF e B s it
MET 2012 FAE RV RIVEGS A, 35 AT AEZMN A 1R gl i [F S S E IR E 2 A

EWR PR A,

L Oliari and Others v. Italy, Applications nos. 18766/11 and 36030/11, Council of Europe:
European Court of Human Rights, 21 July 2015.

2 “Remarks by the President on the Supreme Court Decision on Marriage Equality “,
https://www.whitehouse.gov/the-press-office/2015/06/26/remarks-president-supreme-court-
decision-marriage-equality, 5 /5 Ui A HH 2016 42 4 A 18 H,

3 RALSR AR B EF R R EH WL PRI S G 22 PRI S 3 BRI SR [ 3
H SRR IR A, ST AR T A SR, R IR B 56 B B0a Ao
HAT, TR AR A RN, SRR L

Yol (FPEISIRAIR e R A i —— B AR FE R 2 HOE L), %
IS 2015 4R 4 4.



&1 (...actions became illegal the day voters passed a referendum legalizing gay marriage) o

5

RIEFEERE B AR 7 — DR T, AR SLFAUE R F AR E [FIPELS
AR AR, RIVESS IR Akt (AR BLALEE D7 SOE RITE R R R R 22D #2 KT .
IS EEUA % Charles Epp X T B am (EEE, BN ar 2 Pt AAETRBE ERENE LD,
SRR 28 G AR DRI ) DR AR AR AT S Ak 2230 53 1 0 B Rt 25 N R A2 AL
PRI, e AR AT FALOCE B A R A TIUE RIS Skt i, KRG, 45
M. B, £ RVER SIS, 5 2 ABILSE R UK R DAL AN R] 1A 2 T8 R AR
ANE R, Ho LR PS8 S8 3 B N R B FLABPHE BL22 iy, R RSO — A
EARWER R WA AETR, 2 EREE D R PR B AR SGE L, 52
“H BBUAELE R — Ak, 7T

FIVERF SRS 23 3 B Q2RI F T REAERE R A AR R AU B4 . X9 UFAT N
FAE. B IR ATEEE R SR LFEERTET bk, RSB
R, RS 5B BB HEE ONERISUEE, B85 R [RTE S S R Y
AESLFMURALER, RO RITE AR Gk AN AR iR AR, i L Je— 2R A e e ml i, ke
TN AL B S m IR, A IE B TS0 PSR EEAR SR ). (ERXIFARA S 1T, BRIEAS
2

L4, B RVERFROEEh EERE,  FITER BRSSO R 2R AR KA
[, AW XU A7 R ETR (1987 RIS 2003 QTR R4 m P2
URIARL, T EGEEORE SR SN N B S PR REE . AR, S#E mRITin =
B B SRR FUN R R G, BAAESIEBUR T A REMAMMNERZUT AN A H . KET
BRI R B SR EEE R R Z AR TEIN S A REEE MR AR A,
PCONEE 1B — R ZEH ., FETEMERERSE . HEZ TR E R T, ERER
PR SREE R EINE B LA N Z TR RAURI I S IZHT R —A E G, 1 [ 5K
TMRAER T 550, A AT . SEIEMERENLOGAE T AN o 5% 2 18] 47 s A i A
WO AT A, Sy JrT, 5 A2 R K L S R TSR R [ R AR, A
FEFREAASAE T, SRBATRAM I, B BB O, SN AR

5 kT iZ M, “Florist who Rejected Same-Sex Wedding Job Broke Washington Law”, Judge
Rules, LOS ANGELES TIMES, http://www.latimes.com/nation/nationnow/la-na-nn-florist-same-sex-
wedding-20150218-story.html; F#|#43C, M http://documents. latimes. com/arlenes—
flowers—judgment/, fx)avUilRlBtH] 201644 A 18 H.

6 2 Il Charles Epp, The Rights Revolution: Lawyers, Activists, and Supreme Courts in
Comparative Perspective, University of Chicago Press, 1998, p. 55.

TE LR SEE UMBITR” VT , BuERM g (8 B SR R R A
HOEREIRERESED , TR HIEE 2014 4ERR, 25 127 7T,

8 Bowers v. Hardwick, 478 U.S. 186 (1986), 5 36 [l iR ik e SCRF iR N O OG- X9 AT
AR A,

9 J.G. Lawrence and T. Garner v. Texas, 539 U.S. 558 (2003), 7Ei% 5 3& H & ek Be Rl 1
ATTRIRGE,  FIAE I AINS U153 e 56 [ 580

10 4, 1878 E %% (Reynolds v. United States, 98 U.S. 145) ; 1890 Davis v. Beason, 133
U.S. 333.

1 filfn, ¥R EEZ (Gillette v. United States 401 U.S. 437 (1971)).



TARIRE AP RO E . DI, PRSP S8R0 SR 0 H i SR 4 56 [ ) SE LA
AR R

SRS, AR L, FVERCT RS S E A R EE S =R IKE
Al (1) PHEERHEE B SRR SRR Rk (2) PERCR 2 75 B MR S A 53 R 3R
—FEROA M R E AR BRI B B (ground) s BLK (3) AEBHr BHSEBUE N T, EXAEZ T
M B EA AR . X =TI SRR B AR, TR A R S EOE R SRR
HOM AR RE Mo ASCE AL S H O BER 2 SRR RHE RG] CRAEINZE AR ok
PEEAMHR I IXLEARSC R A, A5 BEIUAE 51 T, RORAEA B 2 XX 48 [ il fr B 7

= WRIER: RBE5ERNESSSE

VU 75 AR ) M SO TR 52 J B O o WS [ 109 (4 5 P S AN [ e R R P i
&, TCWENSLFEE. @irdE. B48. Ale. FEiG. B4, RPEACPASE R b, BRE
FOO A B, A — e S B I7F 2 20 A A BRESI 22 2 0AE
FIORERIIE . © PIsRmiE e T, AR b “Ba — (BNEEEAZEEHE0
R AR SR AR IR NS P B R EH K k. B AG A HINLE
HIUR T o3 30 KR BEEPI TR ARG, DR BEIRE SR th e B R T on Bl ik
A AR VRRE - DAIRSEFIRABI, X AMESE BRI IRIAT Y, IRy =R\ S
PHHURMRE, BTSNy, KEESES AR, ik BRSO LRSIy
.

R, HE S A RRAE T T &, B EREEE Tom## S,
BEOR T RVERS. R9UFE. B4, BT SR HIUE # A& SR SR BOB OV B . XAEM K
3 BUR 8] PR P AR AR R L8, DROAEAR 2 i I S 3, BB AEAE PRI AL SR o5 T
YR H, B FGEA S BRI ACAL, S BOA IS EEEERIZ . HEEE TS
PIIHERE, " SR HOZH A TE BT ANTE (¥ b AR A5 S AR AT O S s, BTARZ M 2 i
AR IR T H A N 2 SCEAT BB E AR I AR AR 22 e e i 25 AR P [ 52 K 2 B
IR S SN A R SR B OB TR BRI A B2 24, B RO DR, i A2 e
BAESEVE BTSRRI R o 52 Bl W0 FE AR 2 RV DL SRR R AU AR
FIU TR N, WD EGRE ORI 2 ERCSC R A, H2AE—ERE b
PN CNBGR LRI . B ZHIRC D EOR DEORIJEZEHE R, 2k
SR BIC BN E I IEIOZ . F LA D ECEBRGE, SR 0 IRS RIVE AR (i -
WIRIBID I o P I 58 B AR e (i SE B I 2 B IR P i MBS — 180
FE BN B KA REZ —, KR D HAR IR MXOLFR . @ gREA,

12 3%l Charles J. Reid, Jr., “Marriage: Its Relationship to Religion, Law, and the
State” , Douglas Laycock ed al., Same—-sex Marriage and Religious Liberty: Emerging
Conflicts, Rowman & Littlefield Publishers, 2008, 157-188.

BT RBITEF AL “NYAFIE” IEAENZE, 2 I Robert Wintermute, “Same-Sex Love
and Indian Penal Code §377: An Important Human Rights Issue for India”, 1 NUJS Law Review
31-65 (2011), HPRERE LTS - 55\ E [AIVEZSFn TRNEERIVASL ) 55 377 4%« —/NEEAM
VO, BE RN g (8 B S —rEmm Fn R AR AE R I T ZE) | IEHER TR
12014 AR, 139-167 7T,

14 TP A SR 461118, DL Larry Shiner, “The Concept of Secularization in Empirical
Research”, 6 Journal for the Scientific Study of Religion 207-220 (1967).



BT H S KRG kA, ERIFPERRIS IS, ARG SR B TR B AR
—FF,

WRBANIA R B R H S VTR 5 08, BB AR A SR [ K L e A
SRAAE S RTEREA R R 5. LS, R E, RTRERA S, WiEEE. Bl
PSSR, B ST TR FIR RS . RESC R R (RIS R E LR
FEIEEASPE B SRR A EERTE) o RERIRIEIAT AT DRI AL B A o B ey £
AR RS T FPE S AS WSO o T R, 0 SR M AT T o PRSF [R] 1 720~ S5 AL ) AL A
o7 22 At — SERFAT AN [ R BB A B D BOIRBFR HOBUR, BAR H AT R, XA
PR R IFA IS A FE SR &

FHL b, e fRE R, EEGEERARR FIVE RIS A A, EHTEE T RIEE R
f “ BRI ERE . UBRIEEUE CK 22:17-20) , BRGS0 5 Sr USRS 435
ARG EFRLAR, ERFBBUARIER S, BB RIORNPITE HRTXHbE
PR HIEEERALAR CHIR, 2 A E MR HN L R A IS I o S I B T G
SRR B, HIXIFIEARLEE) o WIER, FETEEEAR S S LT
S RIHE, EEET, FEEPBOFA R T MBI IEE RT3 (s i %9540
117 AE ST SRR S B RN 28 AR T 5 R B AN, R ZEE KT AN, AN Al it
ot AR RIBUCRI AN B daG sl . IEARIVE NS IRAERN # . B B3 4 F Eugene Volokh
IR, FVERFBUE AR BOAFR B br. — 2 WE SR @R R (xS ar %
Rt BrIEERBENE) , TRFIEUR RCFEEAr, FIVERN SIS e i S H AR
= AL EGE Dt PR AR NAT O ARVE I 2 BT . W] DA H AT SR B [RPE TR,
CHEARSCIL 158 — A2 A AAR, IFEESUI TR =" HAx OV SCHe KRB LU
H) o IR EAY H AR E R R RN S AR E AR I A, X AN
FEAS T EOMAO 2 AN AR BRI o 5% o BLRIVE IS WA A A N B, ESRBIBIAE K,
[FIVE SRR PR EE R B ZORON FIVERR S R “O8 07, JFEAE 2 A4S VR 2 U5 T 2K
AW, MR T EREHES " R E SO R I RS A A SN TR
IR LA, A SO B s ) B LI T 7 S B AR A BOOR O - ™ AR %
MR E M LT R BUFM SRR S8 E LB K, BUF AR — N Hlik S
HAEETES TR, " BURBIRSCRR RIS SR, 6 2 3o TR A A 5 0 Y
HEVR, WG T B SR BUR .

NPT RSP BRI SR 208 i R R, AN B 5B 5 TR 5% MBSO 38 88 ol PR Bt ST 30
PPPR o AERTFEERRI AR BASLIE S, SIS EE BRI i
FEANFR A SN - R RIVER IS, DR o e i S AR A 2R e ATk 1 S 5 S
%o AT IRTCIIRE G I S o HH AE S AU, R ORI — S8 S A A R
R A T EAUR

15 Eugene Volokh, “Same-Sex Marriage and Slippery Slopes”, 33 Hofstra L. Rev. 1155, 1178 (2005).
16 Fif: “RBENIRES: PR “RIVELSMH” 535467 , hitp:/www.weibo.com/p/
1001603861247861872860, 15 J5i Vi I if B 2016 - 4 H 18 H .

17 William N. Eskridge, “A Jurisprudence of “Coming out”: Religion, Homosexuality, and Collisions
of Liberty and Equality in American Public Law” , 8 The Yale Law Journal 2411, 2415 (1997).

18 AN NSER 2005 FIEL A (REMSMER) , B R E A RGE M R BORIRN 1 EREAIA
CIRGIRER 3 iR



=, EENRIE AR RG]

PEERLS H AP RS SR E s R R O 2. FEALRTE 1964 FERBULR
(The Civil Rights Act of 1964)ilid J5, [EFRIEEEIEAERNY . AT K208 ek i s,
T2 AR NS, 5K LR T MR ISR A R E B RARSE. FHS
SRR SR A AL R 9 S X S e ) 7R B AR Ak, H T R AR JE T A
XTECHTHIBCR], TR #E BTN AN NEA W E ST, RS =8 i
REAFAIRT N IET o

Lo sl 4k

Sl AT e i (1) £ AR T SR S L P B LA R 75 A B T SR U a4 e A [R]
PN L? BETE, ERASHEEZR S EMAER G HERR [F 147252 (ministerial
exception) %, {H[RIFRAET, #02 F RN 53 Rt o2 Bl 2 R He T Je N R — /Nl oy . FE
i Ay, SRBEHANMU AN F R EOE B I, A KEM R B A 24w R i
(LR, nZCE NIRRT . X VRN & 75 RS kTSR 20 B F A3 E 7 416 40 e A 1)
PRS2 B0, — MR N DAL 75 B 5E T 32 10 5= B0 A HE 48 J A R M2 A
17 1998 JHEE Kl 2= FEYRE /R (354 (Vriend v. Alberta) & — /B A AR =6, 5
Bl 2 R BT R A B 4 R R R 2 B B K AR 5L, TR RIS 32 B 17 G T e 22 A o) 0 e AR
Hh AR R ENNIZAE I (N ABRIRSVER) IR e 5T s, BRI SE
FEOb 22 A8 H P EERGE R (B 228U IZ ABLE R AR MM IR G RS R T
O RIETY 56 15 4, JRRARBIMERE LR R © £ 2010 FRHFEEb L2
BUF T PCR BT R 2SR RN RS (R3O .

2. ASLHE S

AL E SR EERIER N, —RBEEVNNEE B ER, WFRAEN
HERET R SRS T ST ARG . BUTRe S ERE FR RSB AT R
Hit. EkRCORAERERR T KZE A FEEMFESEAT S EE RENSL, A2
DRI [ 426 PR R S A B R . MISEA AR, B a MR RN AR T
TR WA REAS [ 2R A R A A R URSR,  CR AR P R AR 25 AR R T 0] LR A RO
B HF R M AR g N 22 B I SR BAL TG B SO R A i+ T RE A5 48 F 2R A 3L
Wi 2R RVFFRAEEES FERATF “HE” BE5%%. " BN AR E TP
SCRF R BUR) 515 BUF A Z R BIURSR &30, DA SCZER I I R AR (H 3

19 Schmoll v. Chapman University (1999), Cal. App. 4™ 1434 [83 Cal. Rptr. 2d 426].

20 Hope Internat. Univ. v. Superior Court, 14 Cal. Rptr. 3d 643 (Cal. Ct. App. 2004),1% =7 & if
JE TN A WSS AT NBOEER, INNHHER T 2420, ZFEIEE W Schmoll Z 1
SEHY AR N B4R (ministerial exception) JENIAEHZZE.

20 G OIMEFERFIEGSIRSLER I # ABRIEHPFR) 2010 4R55 5 41, 45 90-99
e
22 451, bR B SN M S 22 L — SN SR O AT e S A A L 1 S AR ) B O T
WEEFER . 20 Michael Schaub, “Teacher Who Read Gay-Themed Fairy Tale in Class Resigns
After Protest” , Los Angeles Times, June 16, 2015, http://www.latimes.com/books/jacketcopy/la-et-jc-
teacher-who-read-gay-fairy-tale-resigns-20150616-story.html, ¢ /575 1) H #1 2016 £ 4 H 18 H.
23411, Don Fraser, “Gay Student Suspended after Kerfuffle over Yearbook Quote”,
WinnipegSun, May 27, 2015, http://www.winnipegsun.com/2015/05/27/student-suspended-after-
kerfuffle-over-pro-gay-yearbook-quote, #x /5 1j 1) H #] 2016 44 H 18 H,



HERAE R AR BAL TR AT . O I — 52 1987 £ AHME LR X EYRE
Bt T Gay Rights Coalitions of Georgetown University Law Center v. Georgetown University
E (LUFRIFRTFEIM A k. “fEiZS A, LGBT AL ER TR iR oK A5 0 A
oAt 2 A= A A — B 1) 12 AL T IO Y VO K B it b R )y, B E A SR R EHORA SR,
TRER AL I — 15K o BIERBE N E HITE S AL G5 T SO0 3 P A0 g 5 ) R 5
3. BB AE

2015 SEFERAN T Ml ke 95 U B A A= BokE 32 1)) 32 S R R PR AL S S5 H B bR
MR B, Hoh =R S RIS UG . X LR RG] 2 AT R4
AT RPNV ERAE RS %€« Hands on Originals v. Lexington-Fayette Urban County Human
Rights Commission (VAN TRIFRFTENREI ) « PR 3852 F 151% v (Elane Photography v.
Willock) (LA R iR IR 52T SR) < Sweet Cakes by Melissa (LA T fRFFMNNISEREFR) « 4L
PR TR ERE R, JUR N R IR 5542 41355 28 D5 i T S 303 A 266 v [ 1R 2
PEALASALIR ST M 2 2IAL T, Ferh B 1 AEFT B S kB A AT 1 4T EVRS B0 = 08 AR LA,
o LSV QR ) S S5 D SR IR VR B R (BRI S 36 [ B B AR 40 W PR o AR 9 R ZE s
HIMERE 70 EkE Dy, DA Tl ik 13,5 53600 JR3RAGANA KEZFFE B LLASN IS 1
Ko

4. BIBEBREBUNGE)

TS5 # G ) el Sl . ASLEEHEVIMAR, R EEE mfRE AL, BUT
A7 AT e M R 25 8 S Ly BUBURT B B 1B) 43 485 11 3 S S BRI RE O A, TR e s ol AN B[R]
PRSP B, SREHS A EEE BRI, T B EUR B B N 2% A 1T 52 £
PR, SEEBOTEUFET (EWFLEY (Internal Revenue Code) 5 501 25 E, AIX o2
. BE. HEFUEM AR AT . (RIEFE U IR R A R 14T NE 17 A LR
T EJE TAREAT Y, BOKBUNABUUHBL S5 . B AT BIE A KA B R 1 2R S ) 2
WU B S5 #8 e SRR W 22481, EL DA BR] 533 28005 AP SR AT e SSCH00 T e DT 858 55 4 e ) S 491
TEZ 44K 1983 FEAH - Bl K24 % (Bob Jones University v. United States) 1, 4A- 35 K
FRSAT AR B HIBUR,  RIVERE SCRFBCBUR BORAHZ I IR 55 5 e T3 Ah— i i)
ALK R T 2010 SR ZE R (Lown v. The Salvation Army &) , 1% R i EALBIBIERE
R AR, HESZBUR 55 B 10 5% B SV A R BUR 9% 42 B 5% I AR T2 3
FEAMBEAT B SR B O ERFR AR R R BRI B o B fe ik S tp], SR EEHEH
Lo FC B i AL 2 AR R B 52 (R VE AR US AR B R PR A, 75 DU FE A 55 0 S BRIBURT 53 By 77
Tl 52 38 PR A1 o

5. fBHSFREREEH

[F PSR R HOA RS AT BeAE AL & LLUHE . AT SR TS AT s0m 2
FREA: AT 0 ik SOns BRS A R AR A 8, 10 ELH R BT AR o ST I AR NS SLIK AT
Y, AT ARERIRIE R VIR TE 5 W AR IR, A ARE 1 5T W] BR 1 SO B R R 1 AN ) %
K, RFI0HBSIRE ERERI R R . EISEY, CRAEZRER. A BBUTR K
FSCHF BSOS [F AR F R TT PR BB RS . 5 1 3 IA AU AR i R I A JR) R T 3l b &3k
LHE b — AR B, BI 1994 4 Hurley v. Irish-American Gay, Lesbian &

24536 A.2d 1 (D.C. 1987)
25461 U.S. 574(1983).



Bisexual Group (GLIB)E . 1%, 36 f mAbe S Wi iy UM 98 46 [F] 1 28 114 2
W 28T B Gelie AT, WO R s AT H ST RIA SR RPN K52, TR
NE A IERFRA R EE BBR. ™ AN, SmEAE GREREREA R , AR
BT HOURGRRM AR F 8 A A G R AR R IR F 8. DA AR
5 IR F 18 (hate Speech) , IX L8 FRZL I E X SR BAA R RICANE R FEIMERX,
= At 4 (Saskatchewan) — 2 430 S| 9 B8R 415 B[R] 12k 202 SR FO A% SR T4 2 1 AL B4
SRCTT, BARZE EUREBER A T a0, IR E DO e BT I E R
v e S AR A s, TRLGOR B X — AR AE R M S AR BV IR 3800 1 AR g — A
LG, kB R gl H] EaR A, SCREXS — A RO SR 97 [ PR 28 B AL B 2 N
HATREATT . S, R EHN LR RO R AR ) = W BIAE R, A
PR AR SR BTE B R A RN 2 B [ RERR H 2 36 EBCHE i H AT secA sk, Hom
e R BR L E ok TR FERISLE, T HAXN TS, ETREE BIER, EEEBX I
MRAE 04 TARF A 70 AR, A R R BRI FE 5 . IS B I R 1
R, KA 2 E=EE B RSP ERURP R RO RNERR R, EERIZEG R 518 H
SETiDpEIR
M. EEPRHRERFIL

IR RA G S BRI R RS 2, T RIERR A, A SO AR
AR AT IR AT —— . SRS, AEREZEERIEETT, FESFARNREZEE H
PSRRI BRI R AR B IE R HE ) AL E#” 4K (Establishment
Clause) fl “/ZMHH” 457K (Free Exercise Clause) 5 3 [ 281558+ VU 218 1E % TP AL
TR EI R o WS AMIRANME TS5 5 56— B 1L M B B B BUH B R B 566, 5 )
SREUE B AR A B AR Y, VRBE— FOR R ZE L T i 5 ) ) S 24 55
N—T7 ISR BUE I E B SSE % 7 SE e il (B SRR D, (HX M RE 2 S E 8, &
BB R AL SR I E R a5 (compelling state interests) , AT fHTX b DA [ 5% ST 64T
iR 2 s U A SR . VEE Mark ££ 1987 SEFRiR 3K 5% 58 b (A ] 1TE 2 X — @ 4
I8 BRI o AR IR AR AR DRI S 0 d b R BVEAR e R, DR 9 o] 5 58 A7 AE Y
E Mz mA 1, A RROIPIFRATES —HbrdE, HWAESTENR &g, Hy
RSN AS N 2 REH SR 20E o Ry 36 1 d e e Al 39 460 o PR R Re e, 1A
SEAEIE AN K AT B S T (2 [l B Fm vk

Xf S TR 2 R HRALLR 1983 E A B KR ZRFEW A EZHEHE
TSR R R o AZFREE T X L MRS, SONBS MBS, PRI R 48 1248 7 E SR A
SER SRR R L) 2 AL ] AERZ AR, V58 o R RE AR DA SO AR SO VAR AT AL
W= 20E d 32 30 E RG], AHAVONH L E R T E0E SR P 41X — B E 5 7
PR g e SR 56 [ — 11 2 AE R A (B X 5 AL BER [R) jL, SCVB R, DIk, BRI SOk e

26 115 S. Ct. 2338 (1995), at 2347.

7 Hellquist v. Owens, Sask, Ct. App. 41 (2006).

2841 1992 - R A. V'v. St Paul %& (505 U.S.377) , FEm b —S0ER 74 RA V. £
MR R EE R PF AR T AUT AR E SR, JFECE MR X IVIRIC IR FE AL

29 S — B IE R AR B e R “HaLEE - BAASEME . RIFHARE RIS HH
T B 1 N R BUR A T 8 B



BT Z AL S22 AT PR A R . ™ (E7E R P AP B e R, v e R i &2
A —RBURBBIRN S, RAWRDEBCREANA HZOORIE SRR EARR, 1B &A 1E5%
HOU SO A2, (BAE RIS A 8L H e AN . R BRARE BSTE ) S LA Fh
RS MM R, H 55— 07T, AR AR 3 B B RUS sh e L SR
A, 86 SR AR O HEB R R P AU S e e . R IR WV B AE AE - Bl R 2 S 1) ik
TS, PO IR AR SR B 2 1 AR A B B SR e, 6 B XAt EH O, A
WS, R, JCHRZ RS, BONHY, EXREE X — RO
B2 BABCRIAE R BR A, 72 753 /2 LARA G 0 B 1B SR 2, v sl = dan e R 2 73] i) R
FESRA TR AL 2 A A

RS, AR E RS R E, 58 VLR A B w2 R
T AT S — B A bR e, Hor R BP0 R = AN MR, (AR — 0 S ) #

(1) FFEAE B (ground) , PRMAI S, MAIEFAR. AATAR? il
F RO S B s NBGE A, P 1R 2 B AR AS S i e v R 3 A s SR E R, (HIR
1E O B R 2 SV R AR R A P R B . EIRERI R TN R R
FTENJE RS R e A B SOBARE A S HEERTRIR IR 25 AR Bl R 2 A
FIENERH A LUE H, [FTEAPRAE 2 REEEE - REAE A BN S 2 E I & BERR 1), MR
PR RN 2%, MRE E W T AR A R LS TR S, Fisa 25 T S
(identity) I ARAT A, TREAIEE H T RS, W24E w88 A LESIR 2 HE 3 H
P . WIFEAERT R FTENESE— R NIRSS FOSs, BT #HE B i SR A~ b 55
W) R SR U R SS, EE AR RN RN, DRI O RPN s, R R T OR
BUF AW BN R PR AS A, ZN A BRI NBIPER o VF 2 SR BUS 4 BRI A B IUIR R
W, T H RSN R A, TR AE RSO R8RS R 0 IR I, TR R
BN FAZ A T OCPR RIPE AR o DRI (R PHR AE — Pl B Sy, SR &5
HAEER, ATHFEATIREILE &4 (identity) AR KX .

(2) 5 FRE—ANn) @ KB A O H T X T P A ] P SR 87 SR B A o o A 2
KPR, EANGIEIRE T 7028 (classification) #E57 7ANFS B ARHE, BL4E R &
CHnFRGEAIYERD A &5 ar A AT H A o T AT ) ) AR SR BT b B B AR AE 2 7E (7]
PEASIRSIE, 2013 FRIRIFE T, KIEE LR 55 00 D Hos WL IR SO 2455 N BT 2K
A H A, N EORAIWT R S ASIE EEAAAE S BRI R 7 R SR AT “ BRIk S
RIBFAEGHR R o 58RI o WAFEGBECR, majE ) “ &g i
TAEGEER R (HEE FMESSREEN G, KIEERHER] 55 B0 s 2 im s LA
JE o TN T [ P 20 7 SR B AT P B ) o A1, T 1R o

(3)  EZIEE TR AT H AR AL 3t RSP R G W, 2 7530 5 B oy 2 S5 ) 2
B XA 18 BB iR e 5 2 — KN Lemon v. Kurtzman (1971) * FrHSLHIFR#E (Lemon
Test) , FKE AW REFMSEEE HALVE: BIZUSryE R B2 sl s B Y, AR
N T RS BHAS TN SRR, T AR R BURN S 2 HOF eI 2568k, 1 HiR BRI
SPRLAIIE, B SCE i i S s R AR B R SR RN N, T AN b

30461 U.S. 574 (1983), at 604.
31403 U.S. 602 (1971).

32 2 W, Bowen v. Kendrick, 487 U.S. 589 (1988); Bl /R #1755 18- th % #r % (Employment Division,
Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990)) o



HEAT FIPEARFAL, RSS2 SR BOE AT, TRB &3 (HAERMERSFRLS SR HBE H AU,
XA A B HANIX A fii B, AR MEUE Lemon test FIARMEZE S BEEIE H . BRONIE KL s v A 1
AUS A S B B RSB, A Y T O AR A A B R SRS E R e, I8
AN Z I T REA R S WA 2R . P SRBAN A REER “BREAS”,
BT A RS FEYsain TN, MR E R F S URGSEFE. © £ LR AR
M. PSS ER . REEIREEOLT, REALSLMEEHINEE R OEE, ENE R
BERIE T

R ANERZRP AL, B E FHEAT R R E, B RB R SRR %,
HEAHMEAT DA 2 SR BB EDU N BBl R AS TR S P S AR R BT, R S e o) — P Ui
BHE—? CLEVESGS WG], fn SR 5 4% 1 R A S U 2 4 SR BUE A s T2, R
O R 4R AN T 7 L ) e o B AR 4 52 [ 1 AU A 28 O 2 MR 55 o 5 M B g — M KR SR e
F AE 1994 FF WM TR ORI F X BE L RSV &R 5 (Board of Education of
Kiryas Joel Village School District v. Grumet)W, VEBEHEEiE: “BUFAGEAXT
—ANREMER G — AR BEE A T MR B SR 7 FIFE, ERERFES
SFEE P OGS R, 0 SRR 5 2 1 T AR L A R [F) P A AS A A B A R —
— i FIRTERT R, R G AN TR SR 7 7 (TR 2 AR AR A AR
XHRF VAW IEA BA S 2N, WA D VR BENFTEEE) .

KR (BFEESGFRIERE) SEAmaHIR, SEHUREITE? X2 — M
ZAW R . ARV SRR R R T, AYERT, BRI EBCEE SRS,
FAEEE N TR S, AFEEA @A/ IA LR O AR e, T A8 o = 55 1 5L
TH, RPERE B N E R, MITEAT A SGE R T R R, " ik
B IMEMEREE R, A7 RYE SR 20E N AR A RR IR . R s 2l
AT RIE ATIEE H O R OATH . (HEZ ST, JBIEE SRR B AL
A RN G AT, FEMEFRCS SR E B RALT B R B XA IE S .

DRI, AR AN R R AR CRp ol A2 PRBs R PR AS 4D DA K PRl 2 BRI 23 144
PIREE B E, ERFAESAZUTFE, A RFE B B R BUAR T RAL A E . A
IR CAN ) F B BRI LG RO, S5 v AR R B B ) w] VR bR

ERIR H A SR R R T S A 3 3 b 0 R S A, T (R PR T S5 A %440
SRR ARy, SRR R B AR R A A RIPIR AR AT REE 2 i@ id 58 ik R 7
PABerdio H RUAESG R SR AN AR S Ay, A Y 118 5 S8 3 i URF ML e 1 =)
PRI, TR BIARALE R PR PS8BT THRFRE AR B F S B v R S [ 35V F
A AR TR, EARREREBAN R SRS, s, BRI iEs]
WUR S o 35050 2 (KRR S UM R P B (A B T 1 B B SR B AR AN B Rl 2.
RFERRE A S B AURBR T e i R o3 B B AU, ik e R E L e
AU RIS SR BOA R, BT Volokh e AR [F) PR AR PR SEIL I 38 = A H F

3 FHh: “BRENBEE: PR PRSI ST, [FENE (16) .

34 Harold J. Berman, The Interaction of Law and Religion, Abingdon Press, 1974, pp. 30-35.

35 EARVEM, Marc D. Stern, “Same-Sex Marriage and the Churches” , inDouglas
Laycock ed al., Same—sex Marriage and Religious Liberty: Emerging Conflicts, Rowman
& Littlefield Publishers, 2008, p.9.



% [H i kbR AE 2014 4F Burwell v. Hobby Lobby KT, 335\ g B 7 A\ 5]
(closely-held) BEWiE R (CREHEBHMKEIEZE) (Religious Freedom Restoration Act) 11553
AR, BT 5REUS MAE A DGR LS, REAHI RS R RUE B HEOR
£, AR LA R R PR TACS SR U E BT S A . AR b DA e SR
FRSMRD SR E B, FEHEEFEOS R E B BB R E R g, FIrE
EE E T RIS RIS 35 B AS R o0 RS AR A Ab 21 7 20, 6 R R AS A 5 R R
FIEERRVEARBISLENE, WA TR MIRA e Eak i 5% ) @

B NG

B8 DUk 9 IR YRR A 0 S A0 R Ak ARG AR5 12 A 56 [ R A~ B 3 A e o 0 B 22 LA
i, HFEPEZSPFRUSEIF A IR T, 5 AR R PR AT A B SR AR &
ARSI, IE W38 B4 Chai R. Feldblum $8H, il MR PRS2 8 H
B R S LR TR E R, T E B S AR, A R,
ERHEMEDIAF . PTE AR, R — T DR EWE R M — 7 A BUFPES
O e PRSP A B LA R AR PR E R A, SCRFRIVERRE N HGE R 24, AT 14HL
PR E S B AR, 1T SRR I G SR U E AN R SORT R P A 4 0 S 2 A A A AU
AR AR TS, AR NSO A AR AR H TR, A
HIAE D9 2 BOIR A AR S/ 4, T L AT B T (R P20 T A AR ] S HEAT [R] kA A 2 TR
PRI ST, TS B oR3E R D BEE BIBUR] . PSR R R e 1 HE2 e E X
N, VERAE I ARBOR AN R B4 T SRR .

ACH R AR, AR R A R R B AR B DUAR S R RO B LR i VA
EEAS AT 2 E . H R BE T IE A BERE A I S R R T RE R AR AR . H1 S5 BUR 22 T8] Y
MR, PR EARBRT R, BEE PR e th 818 AR, i RAAF A A AL,
A BE RIS BE TN 2 238 o BRARAE S BRI PS5 B8 KB B |, 1950 SERSEIEVERE, RIAE
TEAT BA S J5 TS AN R A NEE L S P e B A 1) 12 (1956 Naim v. Naim®®) , THiF] 7 1983 4F
BB RE S, EBE AR — PR EUA R AR LS R R A 2 MUK, 1XAE 1950 A
PVABR . IEWSEE S Fiin, AR R AR RGBS MK T PSRRI J5 A 4353 (it
came possible only after the country and its religions had gone through thirty years of equality
practice) o " AHEAME, Xt EARGEHE HAFEMACEARU A2 B, O RS
BUBEhE AL D0 S TE ] . AEFRIHX — a0 FFIRARNER R T . R 4R
MEZTTAHET, BB EEMEZ —RIET ARG, JrR M ER R BHASE s

36573 U.S. 22 (2014).

T BT CNE A EEARING? 7 http://blog.sina.com.cn/s/blog_8e¢52¢70f0102vbap.html,
Bavil H# 2016 54 A 19 H.

38 Chai R. Feldblum, “Moral Conflict and Conflicting Liberties”, in Douglas Laycock ed al.,
Same—sex Marriage and Keligious Liberty: Emerging Conflicts, Rowman & Littlefield
Publishers, 2008, pp. 123-4.

39350 U.S. 985 (1956).

40 Eskridge, “A Jurisprudence of “Coming out”: Religion, Homosexuality, and Collisions of
Liberty and Equality in American Public Law”, supra note 15, p. 2473.

10



PAIE AT R AREA AT B ASE R T 6, XA B AU e A A E IR
IS, RIS R 52 28 AR R A AL (52 o

(AT NS, SRR KA P& AR EE, RIS R SN R e, IS 5
O ENEER R W R AN 7 — e 2 e e I, EXX
FERH . SN KPR KAt 2807 N TRt s 7 e 2 ooE
SR MRS A LA BIRRE RS AT RHE ANV IE, 8 e ke it Srim AT P g o, (R
I} SEBL IR S RS IEAL .

FRXEIR R, FVESSE LT OE s AR — AN T, EA O KT
PER ISR GRS, R 2 I FEPEZPBUR SRR . (RIS A 1) 8 oy — A
SR, FPES I EVE A RS RIS, IR 2256, AN vl G th e S
FL b, RERGEMX, ESER IS TRRARZ G, #1% _E T ROOHE R RSN
W, IR M R R I SIVE B R P LR . " B G r ] 56 T U8 5K 2 S5 A0 X
JE B BV 5 SRR 52 B SR BURER SR 52, (HILEERREE T Rk 2 iR e, okl %
ISR BB AN X R PR Rl A T R R SO L, P BRI A 8, X Z ookt T
—NRILR . BRI R, ETE, XS IR BLRR RAEAE—NE S
vs. [FITERB R A S5 AT A B AR B FRIVE A B bR B, B RS AR 1
TG BEINPHE R . BT EPRFETES P BOE SRR, o3 AT FIPE AR
WIRRER, WERI AR S, BIAK S HORH A L AG R FIVE R 5 ot 3237,
TR EZ TS, NI TEmB Bt v, FEPER AR EAK AT e B AR
BRI (HRHAER A B HFANRERE R ZHCR A S EE S BT BOCRRHE
HIBOSCRE, 0 BOMIP P RAN AT I S e iz Ay ATRAICE, W 8E3C [ 7R A3 52 2 H e A0 )k
PR R, A FEBRAT A d i R H A 2% 0rE, B TRATE S W
]38 3 SV ARV E SR SEBUAN T AN [ ) R A2

NS, RS R AR TE RS VR R CRERE(EYE” 7, http://www.storm.
mg/article/57846, f/avilFE ] 2016 4F 4 H 18 H.

11



