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Estate Duty Budget Change
Finally Implemented

Andrew Halkyard explains recent changes brought by the
Revenue Ordinance 1999 as it relates to the payment of estate

duty on life insurance proceeds

he enactment in July of the

Revenue Ordinance 1999 (No 44
of 1999) finally implemented the
Budget proposal for exempting from
estate duty certain proceeds from
policies of life insurance.

Background

Prior to the introduction of s 10(ga),
estate duty was generally levied on a
life insurance policy passing on death
where the proceeds were payable in
Hong Kong. In practice, this state of
affairs favoured multinational
insurance companies, compared with
smaller local insurance companies,
who were better placed to make use of
the exemption for offshore property
where the insurance proceeds were
paid to the beneficiaries at a place of
business outside Hong Kong.

As will be seen below, s 10(ga)
provides all insurance companies with
the same competitive business
environment because life insurance
proceeds are now exempt from estate
duty irrespective of the place of
payment.

The New Provision

Section 10(ga) takes effect in respect of
the death of any person on or after
1 April 1999. Essentially, the key to
the exemption is that it only applies
where (1) the property passing consists
of benefits under a life insurance policy
and (2) that policy was effected on the
life of the deceased.

Accordingly, where the deceased
owns a life insurance policy (or any
interest therein) effected on his or her
life, the exemption will apply.
Similarly, the exemption will also

apply where the deceased has taken
out a policy on his or her own life and
gifted the policy (or any interest
therein) to another person. In this latter
case, the benefits payable under the
policy, as well as any premiums paid
on the policy by the deceased to
maintain the policy, will not attract
duty even though the deeming
provisions of s 6(1)(c) (relating to inter
vivos gifts) and s 6(1)(f) (relating to
interests purchased or provided by the
deceased) may apply.

By way of contrast, the exemption
will not apply where the deceased was
not the life insured. In this case, and
assuming the deceased had an
insurable interest in the life insured,
the deceased may or may not be the
owner of the policy. Where the
deceased was the owner of the policy
(eg where the deceased was the
beneficiary under a policy on the life
of his or her spouse), the normal
charging provisions of ss 5 and 6(1)(a)
would apply. This case is, of course,
subject to the application of the
offshore property exemption
contained in s 10(b), which historically
has been very important for life
insurance policies (see Willoughby and
Halkyard, Encyclopaedia of Hong Kong
Taxation: Estate Duty (vol 2) at 1 [442],
point 7 and II [590] et seq).

Where the deceased was not the
owner of the policy (eg where the
deceased took out a policy on the life
of his or her spouse and gifted that
policy to the couple’s child), then any
property gifted within three years of
death would be deemed to pass under
s 6(1)(c). A further deeming provision,
s 6(1)(f), could also apply where the
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interest provided by the deceased
under the life policy only accrued to
the beneficiary upon death. In all these
cases, however, where the property
gifted or otherwise provided by the
deceased was a paid up policy, then
the offshore property exemption
referred to above might apply.
Furthermore, where the deceased kept
up the policy by regular payments of
premium, then the exceptions to
s 6(1)(c), particularly the normal and
reasonable expenditure exemption or
the de minimus exemption of $200,000
for each donee, might apply to exempt
the gifted property from estate duty.

The property exempted under
s 10(ga) consists generally of the
‘benefits” under a policy of insurance
effected on the life of the deceased.
These benefits must be either (i) any
moneys (including accrued dividends)
payable under the terms of the policy
on the death of the deceased or (ii)
any interest in such a policy passing
on the death of the deceased. Where
under the terms of the policy, any loans
and advances and interest thereon (as
well as charges such as administrative
fees) are deductible from the moneys
payable under (i) above, these amounts
reduce the property for which the
exemption from duty is available.

The relationship between s 10(ga)
(i) and (ii) (the terms of which are
summarised above) appears strange
and difficult to reconcile. Paragraph
(i) has the effect of reducing the
property exempted from duty where,
under the terms of the policy, any loans
and advances and interest thereon (as
well as charges such as administrative
fees) are deductible from the moneys
payable under the policy. Paragraph
(ii) then provides a blanket exemption
for “any interest in the policy’ passing
on death.

It may, however, be possible to
argue that s 10(ga) could be interpreted
to restrict the operation of para (ii) to
cases where para (i) did not apply. For
instance, para (ii) could be intended to
apply to an annuity as distinct from a
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lump sum payment, although this is
not an obvious conclusion. But in any
event, if the policy properly provided
for offshore payment at the insurer’s
place of business outside Hong Kong,
then the full amount of any policy
proceeds should be exempted under
s 10(b), and not reduced under para (i)

of s 10(ga). Furthermore, and again in
any event, it should still be possible to
obtain a deduction under s 13(1) for the
liabilities set out in para (i) to the extent
that a full exemption for life insurance
benefits is not granted under s 10(ga).
All in all, the exemption of s 10(ga)
is useful and provides a neat solution
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to the myriad ‘offshore’ policies
currently on offer to the Hong Kong
public.

Andrew Halkyard

teaches revenue law at

Hong Kong University

and is a Consultant to Baker & McKenzie
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