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BREEAE Viewpoint

Cargate — An Alternative

Legal Opinion
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the author casts a different i

The Decision not to Prosecute

On 15 December 2003, the Secretary
for Justice (Sceretary) announced
her decision not to bring criminal

charges against the former Financial

. Secretary, Antony Leung, for what
F has been known as the ‘cargate

fiasco’. The Secretary considered
bringing charges for Mr Leung’s
purchase of a luxury Lexus vehicle,

. several weeks before announcing in
. his budget speech a tax increase on
- new Juxury vehicle registrations, and
" for his subsequent failure to disclose

his conflict of interest in the
Executive Couneil (ExCo) on the day

of the budget speech.,

Photo: Zachariah Lindsey Heyer

In an unprecedented move, the
Secretary released a 16 page press
releasc outlining both the dccision
making process and the various
reasons for the decision. The press
release disclosed that the Secretary’s
decision had been delegated to the
Director of Public Prosecutions
(DPP), who himself had sought
separate legal opinions from two
leading senior counsel, John
Griffiths, SC and Martin Wilson, QC
The DPP came to the conclusion that
there was no reasonable prospect of
conviction if charges of misconduct
in public office were brought. Ilc

noted, however, that had there been

a rcasonable prospect, the public
interest required that Mr Leung be
charged.

The decision not to prosecute
received a mixed response in the
community. The Chairman of the Bar
Association applauded the decision,
while others, particularly pro-
democracy legislators, were more
critical. Legislator Margaret Ng raised
doubts about the correctness of the
expert opinions and expressed
conecerns about setting a precedent
that would make prosceutions more
difficult in the future. Comments by
Ms Ng and others have left the public

pondering the true state ol the law

>
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and its application to Mr Leung. The
purposc of this article is to present
an alternative legal opinion to the
ones expressed by the two legal
experts and the DPP. An attempt will
be made to clarify the law and to
present an alternative theory of
liability not mentioned by the
experts. While this opinion ultimately
agrees with the decision not to
prosecute, it places it on an entirely

different footing.

A Reasonable Prospect

of Gonviction

The leading case in long Kong on the
offence of misconduct in public office
is Shum Kwok Sher v HKSAR (2002)
S HKCGFAR 381 (CFA), a case in
which the common law offence
was challenged for being
unconstitutionally vaguc. In
dismissing the constitutional
challenge, the Court of Final Appeal
had ocecasion to spell out the
elements of the offence.

In the unanimous judgment of Sir
Anthony Mason NPJ, the Court
identified two different ways of
committing misconduct in public
office. The first is if the public official
fails to perform his public duty (ie
nonfeasance of duty). The sccond is
if the public official improperly
performs his public duty, such as
using it to bencfit himself or to harm
others (ie misfeasance of duty).

In cases of nonfeasance, it must
be shown that the conduct
constituting the non-performance of
duty was done with wilful intent,
which means that the person must
have intended to do the conduct
while aware of a risk that he was
failing to perform his public duty.
This is a lesser standard than having
to show his deliberate avoidance of

the duty.
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In cases of misfeasance, the Court
held that on top of wilful intent, it is
nceessary to show an improper
motive, be it dishonest, corrupt or
malicious. Given this added element,
cases of misfeasance tend to be more
difficult to prove.

In the circumstances of Mr Leung,
the events surrounding the purchase
of the car on 18 January 2003 and
the non-disclosure before the ExCo
on 5 March 2003 clearly raisc
questions of nonfeasance of duty.
Mr Leung was under a public duty to
adhere to the ethical standards in the

Code for Principal Officials (Code).

... the purchase of
the car on
18 January 2003 and
the non-disclosure

The purchase of the car and the non-

disclosure in ExCo werc two
incidences where Mr Leung failed to
adhere to the ethical standards of the
Code and in doing so, he non-
performed his duty. The fact that
Mr Leung himself realised a benefit
in tax savings, although not necessary
in establishing the non-performance
of duty, is relevant to the seriousness

of the misconduct.

As to Mr Leung’s mens rea, there
is a strong circumstantial case that
his non-disclosure in ExCo was both
wilful and intentional. According to
the facts in the press release,

[t]Jowards the end of that ExCo
meeting, Dr EK Ycoh formally
declared that he had ordered a
new car for delivery in about
two months. Mr James Tien and
Mr Stephen Lam said they had
recently purchased cars. A
ruling was made that Dr Yeol's
declaration was appropriate as
his car was yet to be registered,
but that those of Mr Tien and
Mr. Lam werc not nceessary as
their vehicles had already been
registered and they had not
been involved in preparing the
Budget. Mr Leung did not

participate in this discussion.

In the face of discussions over car
purchase disclosures by threc other
ExCo members, it defies common
sense to believe that Mr Leung was
not at least reckless as to the need to
malie a disclosure as required by the
Code.

The case against Mr Leung on the

basis of the car purchase incident

alone is less strong having regard to §

his anticipated defence. Being in the
position of Financial Secretary with

the knowledge and intelligence one

would expect a person in that}

position to have, the close temporal

nexus between the purchase of the §

car and the budget deliberations/ |

announcement could certainly
sround a reasonable inference of Mi
Leung’s wilful intent, ie that at the

time of the purchase, he intended to }

buy the car while awarc of a risk that
he would be in breach of the Code.
But Mr Leung's denial of such wilful
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intent reduces this issue to one not
of inference but of credibility. To
gauge the likely outcome of this
credibility issue, the Secretary and
DPP had the rare opportunity of
seeing both Mr Leung’s defence and
how well he will stand up as a witness
in court. In respect of the former, a
team of lawyers made extensive
submissions to the DPP in July 2003
cssentially asserting that Mr Leung
was absent-minded at the time
because of his preoccupation with his
new wife and forthcoming baby. In
respect of the latter, Mr Leung faced
questioning before the Legislative
Council Constitutional Affairs Panel
in March and April 2003. ITaving had
this unusual opportunity to see the
fullness of the defence, there is good
reason to believe that Mr Leung
would raise a reasonable doubt as to
his mens rea due to his personal
circumstances at the time.

But this is not the end of the
matter because even if the car
purchase incident is not in itself
culpable, the misconduct in failing to
make a disclosure before ExCo can
form the basis of a rcasonable
prospect of conviction. It is
misguided to view this incident in
isolation and to consider it trivial as
was suggested in the opinion of
Mr Griffiths, SC. The two incidences
are inseparable and joined by a
common conflict of interest. On this
point, the House of Lord’s decision
in Regina v Miller [1983] 2 AC 161
is analogous and instructive. Miller
was a squatter who fell asteep with a
lit cigarette in his mouth. He was not
criminally responsible at this point
because in falling asleep he lacked the
necessary mental element. When
Miller awoke to see the fire he had
started, rather than putting it out, he

moved to another room to continue

it would
be in the public
interest to bring

the prosecution.

sleeping. In confirming Miller’s guilt
for eriminal damage to property, the
[Touse of Lords said it was necessary
to view his entire conduct as one
continuous act. When Miller awoke
to discover the firc he had caused,
he had a duty to try to extinguish it.
In failing to meet his duty, he was
criminally responsible for the damage
to the house caused by the fire.

In accordance with these
principles, when Mr Leung realised
his contlict of interest, he had a duty
to make the necessary disclosure to
ExCo. In failing to do so, he culpably
misconducted himself because his
non-performance of duty furthered
his continued retention of an
improper financial benefit. One has
to wonder if this financial benefit
would ever have come to light had
the media not revealed the matter in
March 2003. The continued retention
of this personal benefit underlies the
seriousness of the misconduct.

One might wonder whether the
two incidences were ‘in the course
of or in relation to his public office’,
which is another requirement of the
offence. Clearly, the non-disclosure,
taking placc in the context of an ExCo
mecting, was nonfeasance in the

course of Mr Leung’s public office.
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[Towever, one might think the
purchase of a car for domestic
purposes is of questionable relation
to his public office. But such a narrow
approach to the public-private
distinction should be eschewed. Just
as police officers, whether on or off
duty, should not associate with
known criminals, finance ministers
must exereisc the same degree of
circumspection when acquiring
asscts. 1t is because of the individual’s
senijor position that his engagement
in unofficial business can at times

implicate his public office.

But is it in the Public Interest?
Now having said all of this, it is
another question as to whether it
would be in the public interest to
bring the prosecution. While there is
a reasonable prospect of conviction,
that prospect is not great since ¢
reasonable doubt as to Mr Leung’s
mens rea at the time of both
incidences is conceivable. On the
whole, the circumstances, including
the abscence of harm or undue favour
to others, Mr Leung’s immediate and
full cooperation, his expression of
remorse, his sclf-disgorgement of the
gain and donation of an cquivalent
amount to charity, his resignation
from public office, and finally the
consequential loss of face and
reputation, tend to weigh on the side
of not bringing the prosccution.

Simon NM Young
Assistant Professor
Deputy IHead of

the Department of Law

University of Nong Kong
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