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The Enforcement of

Mainland Awards before
and after the Arbitration
(Amendment) Ordinance

2000

In a recent case, the Court of First Insfance held that for awards made on the Mainland before 1997, enforcement
should have been refused for lack of jurisdiction if the application for leave fo enforce the award was made after
the change of sovereignty but before the Arbifration (Amendment) Ordinance 2000 came into effect. Leung

Hing-fung discusses

Introduction
The Arbitration Ordinance
(Gap 341) (the Ordinance) was
amended in 2000 to include new
provisions for the enforcement of
Mainland awards. The amendment
was introduced as a result of the
problems created by Hong Kong’s
return to China in 1997, after which
it lost its position as an independent
member vis-a-vis China under the
Gonvention on the Recognition and
Enforcement of Foreign Arbitral
Awards, convened in New York in
1958 (the New York Convention).
Because of China’s resumption of
sovereignty over Hong Kong, awards
made on the Mainland, which used
to be enforceable in Ilong Kong
under the New York Convention,
ceased to be enforceable under the
Convention after 1997. The effect
of the amendment to the Ordinance
is to reintroduce the enforcement
mechanisms for such awards.
However, from 1 July 1997 to the
time when the amendment took effect
(the Relevant Period), there are

situations in which a party to an
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arbitration held on the Mainland may
intend to enforce, or has in fact applied
for the enforcement of, the award.
The question then arises: Where an
award was made on the Mainland
before the change of sovereignty and
enforcement was allowed or refused
in the Relevant Period, what is its
legal position after the amendment of
the Ordinance in 20007?

The recent case of Shandong
Textile Import and Export Corp v
Da Hua Non-Ferrous Metals Co Ltd,
HCCT 80/1997 (date of judgment
6 March 2002) may shed some light

on this question.

The Shandong Case

In Shandong, the plaintiff was a
Mainland company which entered
into a contract with the defendant
for the purchase of a quantity of US
raw cotton. A dispute arose regarding
the quality of the cotton and the
plaintiff claimed for damages,
interest and costs. The dispute
was brought before the China
International Economic and Trade
Arbitration Commission (CIETAC)
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in Beijing. Hearings took place in
September 1995 and March 1996
CIETAC made an award on 6 June
1996 and a supplementary award
on 5 July 1996, both in favour of the
plaintiff (the Awards).

It must be noted that the Awards
were made before the change of
sovercignty. In August 1997, the
plaintiff sought leave ex parte from
the Court of First Instance in Hong
Kong to enforce the Awards on the
basis that they were Convention
awards within the definition in the
Ordinance. By an order dated 21
August 1997, Yam J gave leave to -
enforce the Awards (the Order).

The defendant took out a
summons dated 3 October 1997 to
apply for setting aside the Order.
The application was heard on
28 and 29 January 2002. During the
hearing, the plaintiff applied for
abridgement of service and was
allowed to serve a new summons
under s 2GG and Part I11A of the
Ordinance for leave to enforce the
Awards. The plaintiff also applied for
an order that judgment be entered in
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terms of the Awards on the basis that
they were Mainland awards wichin the
definition of s 2 of the Ordinance.
The relevant definition in s 2 and
Part HIA were introduced in the

amendment to chie Ordinance in 2000.

Background of

the Relevant Law

AMter the change of sovercignty, Tlong
Kong ccased to be an independent
miember vis-a-vis China under the
New York Convention. Without any
special provision for awards made on
the Mainland, there would have been
difficulties in enforeing such awards
in Hong Kong. An amendment was
thercfore made to the Ordinance in
2000. Part THA was introduced and
new provisions were included for a
new category of awards; namely,
Mainland awards.

A definition of ‘Mainland award’
was added to s 2 of the Ordinance:
‘Mainland award” mecans an
arbitral award made on the
Mainland by a rcecognised
Mainland warbitral authority
in accordance with the
Arbitration Law of the People’s

Republie of China.

There are also provisions for
Convention awards which fall within
the definition of ‘Mainland award’
and for which enforeement had been
refused before the amendment came
into effect. Section 40N stares:

(1) Subject to subscetion (2),

this Part shall have effeet with

respect to the enforcement of

Mainland awards.

(2) Where —

(a) a
wias at any time before

Mainland award
1 July 1997 &4 Convention

award within the
meaning of Pare IV as

then in foree; and
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(b) the enforcement of that
award had been refused
at any time before

the commencement

of scetion 5 of
the Arbitration
(Amendment)
Ordinance 2000 (2 of
2000) under section 44
as then in foree,
then seetions 401 to 401 shall
have no effeet with respeet to
the enforcement of that award.
The major question in Shandong
was: What is the legal position of an
award made on the Mainland before

1997 the enforcement of which has

been sought in the Relevant Period?

A special point in that casc is that

lcave of enforcement was actually

granted at that time. Scction

40A(2)(b) therefore becomes relevant.

Arguments of the

Detendand in Shandono

In attempting to set aside the Order,

the defendant reliced on the following

arguments:

(i)  The arbitration agreement
between the parties was not
valid under the law where the
awards were made, ie under
PR Mainland law (s 44(2)()
of the Ordinance).

(ii) The

respondent in the arbitration

defendane, as che
proceedings, was not able to
present its case (s 44(2)(¢) of
the Ordinance).
(iii) It was contrary to public policy
to enforee the awards (s 44(3)
of the Ordinance).
Ma J in his judgment rejected
arguments (i) and (ii). Therefore,

only point (iii) will be discussed.
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It is clear that only if the
defendant had suceceded in setting
aside the Order would the summons
talken out by the plaintiff have then
come into plav. The plaindft would
then have to rely on the new
sumimons taken out at the hearing,
The next questions to ask would be:
(i) Are the Awards within the

meaning of ‘Mainland award’ in
Part LA of the Ordinance?
(ii) It so, can they be enforeed

under s 40\ of the Ordinance”

The Ground of Public Policy
The defendant sought o rely on
public poliey o argue that. as at the
time when the application for the
Order was heard (ie August 1997),
lHong Kong had ceased to be an
independent member of the New
York Convention with respect to
China and that it would therefore
he contrary to public poliev to
aphold the enforcement of any
arbitral award made by GIETAC
before 1997 basced on the
Convention. On this point, the
defendant relied on the definition of
‘Convention award™ in the Ordinance
as at the time of the Order, as
follows:

‘Convention award” .. means
an award to which Pare 1V
applics, namelv, an award
made in pursuance of an
arbitration agreement in a State
or territory, other than Hong
Kong, which is a party to the
New York Convention
Counscel for the defendant
further submicted that it would be
contrary to the Basic Law to regard
[Hong Kong as a separate territory
from the PRC e argued that the
dranting of the Order was contriry
to public policy, thus invoking

s HON2) (D).

FIONES KON LAY ER 5 e
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Whether the Order
should be Set Aside
Two cases, both of which were heard
in the Relevant Period, were referred
to. In N¢ Fung Hongd © ABC [ 1998]
I TIKCG 213, the court considered
the granting of leave to enforee a
Main]Jand award made before 1luly
1997, It was conceded that the award
was not a Convention award. It was
held that a Mainland award cannot
be enforced under s 2GG of the
Ordinance and that the seetion only
applied to awards made pursuant to
arbitrations held in Hong Kong.

In Hebei mpore & Export Corp
Polyveck Led
(No 2) [1998] | TIKC 192, Justice

Chan GG, as he then was, raised a

Fngineering Co

proposition in obicer that such awards
were not Convention awards. He
further raised the question whether
the sceond sentence in art 1(1) of the
New York Convention could be used
to apply to awards made on the
Mainland so that such awards, ceven
after 1 July 1997, would still be
regarded as Convention awards (at
197D-11). Apparently his lordship was
of the view that the matter was not
free from doubt but suggested that
the relevane authorities should
consider appropriate amendmients to
the Ordinance.

On the above obiter, Ma J in
Shandong had this to sav:

As for the obiter dicta ot
(ORAIN®

scceond

Mr Justice CGhan

regarding the
sentence of Artiele 1(1) of the
New York Convention, | have
considerable doubts whether
this could justify a conclusion
that Mainland Awards after
I July 1997 could still be
regarded as Convention Awards.
I say this for two reasons, Firse,

the second sentence does not
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form part of the statutory
definition of Convention Awards
in the Ordinance. Its application
must therefore be in some doubt
anvway. Sceondly, in anv event,
there was no matcerial before the
court in /{ehei Import & Export

Corporacion (and none before

us) to suggest that a Mainland

award could not be considered
as a domestic award (in the

State of ‘the PRCT) where its

enforeement was sought. It is

to be noted that Jlong Kong is

not an independent state, but o

territory within the PR

(para 49).

Ma J therefore went on to hold
that Yam J had no jurisdiction to
give leave to enforee the Awards on
the basis of their being CGonvention
awards and that the Order should

be set aside.

Whether the Awards could
be Enforced as Mainland
Awards even though the
Order was Set Aside
The refevant seetion liere is s 44, in
particular subscetions (1) and (3) of
the Ordinance, which state:

(1)

Convention award shall not he

Enforcement of 2
refused except in the cases
mentioned in this seetion.

(3) Enforcement of a
Convention award may also be
refused if the award is in
respeet of a matter which is
not capable of settlement by
arbitration, or if it would be
contrary to public poliev to
enforee che award.

Counsel for the defendant
submitted that, even though Yam J
did not actually refuse to enforee
the words ‘the

the Awards,
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enforcement of that award had
been refused” in s 400 2)(h) must
be sensibly construed so as to apply
to sitnations where the enforcement
should have been refused.

With this submission Ma J agreed.
e said in his judgment:

It could not have been intended

that where o court had wrongly

given leave to enforee, « party
then eseapes the prohibition in
scetion 40A(2) even though if
the Court had acred correetly,
leave to enforee would have

been refused under section 44

{(para 39).

Gounsel for the defendant went
on to submit that Yam J should have
refused leave to enforee the Awards
on the ground that it was contrary to
public policy to do so. Since
sovereignty over Hong Kong was
resumed by the Mainland on 1 July
1997, there was no question of Hong
Kong being treated as a state or
territory separate trom the PRC from
that date, as this did not accord with
consticutional or political reality.
Thercfore, as a matrer of public
policy, the Awards could not and
should not be enforeed as Convention
awards, Te therefore followed that Yam
Jshould have retused to enforee the
Awards on public policey grounds.

This submission was rejected by
Ma J:

First, the grounds on which

the enforcement of a
Convention award mav be
refused under scetion 44 all
presuppose that the relevant
award is a4 Convention award
in the first place. Note here
the words in scetion 44(2)
‘Enforcement of a Conwention
award mayv be refused if the
person against whom it is

invoked proves .07 (author’s

cmphasis). The ground on

which the defendant has
succeeded in setting aside
Yam J's order was on the basis
that the learned judge had no
jurisdiction to make the order
since the two arbitration
Awards were not Convention
awards. Accordingly, scetion
44 was not relevane ac all.
Sceondly, even if section 4
was somehow relevant as being
the basis for the setting aside
of Yam J's order, 1 cannot
JOA(2)

awards

sce how secrtion

could render the

unenforceable when che
whole point of Part 1L\ of the
Ordinance was to deal with
the problem of “mischict” of
Mainland awards not being
enforceable by reason of the
resumption of sovereigney over
[Tong Kong. Thus, as & matcer
of construcrion, it could not
that

render

been intended
408

unenforceable those tvpes of

have
seetion would
awards in respeet of which Part

HL\ came into existence in the

first place. To decide otherwise

would itself be contrary to

public policy and indceced a

reading of the preamble of the

Arrangement would confirm

this (paras 71 and 72)

Ma I was thus of the view that
the enforeement of the Awards
should have been refused based on
the court’s lack of jurisdiction, but
not on any public poliey sround as
submirtted. Leave for enforcement
of the Awards was therefore
re-granced’ based on the new
provisions introduced in the
amendment to the Ordinance in
2000 even though the Order had

heen set aside.
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Conclusion

The sole ground upon which the
court in Shandons allowed the
Order to be enforced again was that
cnforcement should have heen
refused in the Relevant Period when
the application for enforcenient was
heard, based on the court’s having
no jurisdiction at that time (instead
of on any of the grounds under s 44
of the Ordinance).

The Shandong judgement now
nutkes it clear that awards made on
the Mainland before the change of
sovereignty could not be enforeed
during the Relevant Period. The
amendment to the Ordinance in
2000 provides these awards with
new mechanisms by which chey can
be enforced afrer the Relevant
Period, unless enforcement has been
refused on any of the grounds under
the new s 44

Shandong has clarificd the
court’s position that in the Relevant
have

Period the court did not

Jurisdiction to enforee awards madce

on the NMainland before 1997,
Thercfore, it may reasonably be
suggested that for these awards, even
it enforcement has been refused, and
provided that the refusal was not
expressly basced on any of the
sgrounds sct out under s
enforeement will he allowed again
the

after the amendment to

Ordinance in 2000,

l.eung Hing-fung

Deputy Head and

Associate Professor (Law)
Department of Real Fseate and
Construction

The University of Hong Kong

Barrister-at-Law
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