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The Problem of Language Proficiency:
To Test or to Train?

The recent report on Legal Education and Training in Hong Kong devotes
considerable coverage to the issue of language proficiency.
Robin Corcos briefly discusses some of the Report's recommendations
and provides additional observations

¢ he law is language’. ‘Language skills are the
suag

of words’. These and other similar pronouncements

lawyer’s tools of trade’. “I'he law is a profession

about the integral relationship between law and
language are heard frequently in any debate about
legal education and training. They are often found
alongside plaintive cries from established legal
professionals, and sometimes from educators, that
standards of linguistic proficiency have fallen and
that the professional citadel must be protected from
the semi-literate barbarians at the gates. More often
than not the best protection that can be mustered is
some form of language test or series of tests.

RCC()llllllel]dﬂti()llS fr()m

the Legal Education and Training Report

It comes as no surprise, therefore, to find that
language issues are addressed head-on in one of the
16 chapters of the recently published report, ‘Legal
Education and Training in Hong Kong: Preliminary
Review’, produced by two consultants from Australia,
a country whose legal profession is unencumbered
with the linguistic complications of ITong Kong. Such
issues (in the Hong Kong context it might be more
appropriate to term them ‘issues of languages’) are
well known to be extraordinarily difficult here. In
this jurisdiction they come heavily laden with the
weighty baggage of cultural, political and historical
traditions as well as with questions of equity in
deciding who shall have access to the profession.

Most of these concerns are addressed in the Report
in what initially appears to be a fair and balanced
manner after wide-ranging consultations with legal
professionals and educators.

However, one is left with the impression that the
consultants have obtained only a partial view. It is an
odd quirk of human nature that every man and woman
on the Clapham omnibus seems to lay
claim to being an expert on language issues simply
by virtue of the fact that their humanity has endowed
them with the ability to use it. Therefore, those
whose views were sought by the consultants
somctimes come across as having put forward
opinions the strength of which is inversely
proportional to the amount of evidence they can
muster in support of them.

One of the recommendations by the consultants
is that student language proficiency be tested at the
end of the first year of the proposed four-year LLB
degree. Those who ‘fail’ would have an opportunity
to retake the test in subsequent years after appropriate
remedial language instruction. All students would be
tested again at the end of the degree programme, ie
prior to the proposed four-month Legal Practice
Course. The short, sharp shock of tests such as these,
in which a whole range of complex communication
skills are somehow reduced to raw numbers, appears
attractive. The sheep are separated from the goats
and each go their separate way. Moreover, failing a
few students would serve to ‘encourager les autres’.
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The Best Approach?

The actual consequences of setting up language
tests as bars to progress, however, are not so
straightforward. As far as the first year test is
concerned, it would be necessary to address the
problem of those who failed it, the numbers of which
might be quite substantial if the (relatively low) grade
of a G5 (as proposed by the consultants) on the Use
of English (UE) were adopted as the LLB entry
benchmark. Furthermore, experience elsewhere has
shown that such lahguage remediation programmes
as could be provided for these students would be
costly and would be unlikely to be of sufficient
duration and intensity to make a difference.

Additional Food for Thought

Prevention is Better than Cure

What makes more sense, in my view, is to have
some kind of enhanced language entry requirement
to the LLB degrees at University of Hong Kong and
City University. At present the requirement stands,
as aminimum, at a D7 on the UE. At HKU, however,
we have found that there is little correlation
between a student’s UE grade at entry and the
grade we give at the end of the first year on the
basis of our own assessments of each student’s
ability to read and write academic legal texts.
This is probably because the language skills that
we assess are qualitatively different from those
assessed by the UE. The essential point here is
that the UE is a poor predictor of whether a student
is likely to be able to acquire the highly specialised
set of language skills he/she needs for academic
legal study.

What we need, therefore, is a language assessment
measure derived from a careful analysis of the kinds
of skills (primarily reading and writing) that students
will need to deploy on their degree courses. The
development and administration of such a test would
substantially tax the resources of the two law schools.
However, the benefits would far outweigh the costs
in that the test would bar the entry of unqualified
candidates, thereby preventing disillusion and the
wastage of resources further down the line. In other
words, prevention is a cheaper and more humane

option than cure.

One of the more interesting observations in the
Report is to the effect that language teaching is too
important to be left to the language teachers. It should,
the consultants suggest, also be the remit of law
teachers, who would need to be trained to assess and
give feedback on language performance at the same
time as they respond to displays of legal knowledge
and generalised skills.

There would be two major benefits if they were to
do this. Firstly, students would quickly perceive that
they were being rewarded as much for how they
spoke (or wrote) as for what they said and would be
motivated to attend as closely to the former as to the
latter. Secondly, if all law teachers adopted this
approach then language awareness would be
insinuated into all four years of the LLB programme,
not quarantined to the first year as it is now. Whether
the four year LLB flies or the PCLL is retained makes
no difference to the strategy being proposed here,
which is a slight shift of emphasis away from the
mastery of substantive law and procedure
and towards addressing the communicative needs of

learners.

Help at the Vocational Training Stage

A similar approach could be adopted throughout the
vocational training stage. When entrants embark on
pupillage or traineeship they need help in developing
and adapting previously learned academic skills to
meet the very different demands of daily legal practice.
Probably the most cost effective strategy for providing
this support would be to adopt a ‘train the trainers’
approach. This might involve the personnel
responsible for supervising trainees undertaking two
or three workshops on, for example, how to give
effective, communicatively oriented feedback on
writing or on client interviewing, or how to promote
the use of a broader range of vocabulary or deal with

grammatical error.

A Trainer’s Manual

In addition to sponsoring these workshops, and in
order to ensure that training was systematic and
comprehensive, the Law Society and the Bar
Association might, in consultation with language
teaching experts, produce a trainer’s manual. This
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would outline a progressively more demanding
language curriculum that needed to be covered and
standards that needed to be attained. Trainees would
keep copies of their work in a portfolio that would be
regularly assessed throughout the training period.
Not all skills in each of the three major languages
would have to be addressed as different firms would
emphasise those skills in those languages that
constituted most of their business and in which they
could claim expertise. Thus, if trainees moved on to
another employer at the end of the training period,
they would take with them evidence of their linguistic
ability to perform tasks that were considered essential
by the new employer.

Operating such a scheme, it might be objected,
would place too heavy a burden on the trainers,
forcing them to take time away from their day-to-
day work. However, if a programme were designed
with the substantial involvement of potential trainers
and their firms it could be pitched within the range
of available resources. Ultimately, time and cost
benefits would be realised by putting the training
process on a more efficient footing and by enabling
employers to make hiring decisions on the basis of
evidence that an applicant had met clearly specified
and relevant language proficiency criteria.

Conclusion

Whenever there is a debate about the language
proficiency of Hong Kong’s home grown entrants to
the legal profession the cup is all too often seen as

being half empty rather than half full. I have been
teaching English to first year LLB students at the
University of Hong Kong for the last six years and I
am always surprised at how quickly they acquire the
highly specialised English language skills needed for
academic legal study, skills that would be beyond the
reach of many native English users. In general, they
respond well to language instruction. After the first
year at university, however, these students are left to
sink or swim on the premise that immersion in the
language will somehow result in improved proficiency.
Such a view is at odds with second language
acquisition research, which has clearly demonstrated
that immersion alone is less effective in bringing
about improvements in language performance than
immersion coupled with instruction.

If a career as a legal professional is to be something
to which every Hong Kong schoolchild, regardless of
educational privilege, can aspire, then the profession
must put in place the means by which those who
need it can receive well-planned and sustained
language instruction for the entire period of their
academic and vocational training.

Robin Corcos, LLB, MA TEFL

Senior Language Instructor/Coordinator
English Enhancement for Law

English Centre

University of Hong Kong
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