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FOREWORD

My Foreword to Justitia 1982-1984 was the first which I wrote as Dean of the Faculty of Law. The
Foreword I now write is the first which I shall have written after the signing of the Anglo-Chinese Joint
Agreement on the future of Hong Kong.

On July 1, 1997 China will resume the exercise of sovereignty over Hong Kong, thus ending some 156
years of British rule. During that time, Hong Kong has taken its place amongst those countries sharing
in the great traditions of the common law, with the richness of its jurisprudence and the assurance of its
freedoms and it is with a sense of satisfaction that I learned that those traditions are not to end with the
ending in Hong Kong of British administration.

Hong Kong and its people have prospered materially and spiritually in an atmosphere of freedom, an
atmosphere engendered by a benevolent and frequently far-seeing administration governing the territory
under the rule of law. We all pray that this happy state of affairs will continue for many years.

But this will not happen without continued positive effort on the part of Hong Kong’s citizens. Of those
citizens, Hong Kong’s lawyers must play a leading part in upholding the spirit and letter of that law which
we wish to see maintained as the driving spirit of our community. Increasingly, this must mean that the
graduates of our Faculty of Law, the only such Faculty in Hong Kong, must accept a greater mantle of
responsibility as guardians and nurturers of our legal system and all it means to Hong Kong.

Included in this responsibility also will be the Faculty itself and our graduates must see it as tzeir Faculty,
to be cherished and developed for the common good and not pushed into the past as graduation
photographs are consigned to a forgotten photo album.

I am sure that students of this Faculty, past, present and future, will accept this responsibility and thus
play their part in ensuring the necessary orderly transition and development in the years ahead. The
future of Hong Kong is in their hands and of their fellow citizens with whom they share a commitment
to that future.

At this point, I always extend my good wishes to the Law Association, to the authors of the dissertations
selected for publication in this issue and to all students in the Faculty of Law. I do so this year in a spirit

of confidence that they will not be found wanting in that which is expected of them.

7 January 1986 Dafydd Evans



PREFACE

In the tradition of “Justitia”, this issue is a presentation by students in the Faculty of Law: a collection of
dissertations written in the course of our undergraduate studies and addressing in depth different topics of
law which affect Hong Kong. Unlike previous issues however, we have ventured to transverse the domestic
jurisdiction to a much greater extent by including also essays on aspects of the legal system of our close
neighbour, the People’s Republic of China.

At the same time we are also transversing the boundaries of the common law tradition which has been the
cornerstone of law in Hong Kong. Hong Kong has a heritage of common law evolved and developed over
many years, reflecting and embodying notions of right and wrong, and of fairness and unfairness. It has
remained a living force, the support and prop of ordered life. As Hong Kong undergoes political
transformation, the political and legal structure of the PRC demands increasing attention. We therefore
hope that our “PRC” essays in this issue will serve to dispel the mystique of the PRC legal machinery.

We have also tried to include, as far as possible in terms of not only quality but also variety and utility to
our reader population. The essays dealing with Hong Kong law thus cover aspects which are of continuing
concern, though the dissertations in which these issues are examined were written two years ago.

Up till now we have placed our reliance on the unwritten judge-made law supplemented by statute to cope
with the needs, aspirations and power structures of Hong Kong. We are following the metamorphosis of the
formulation of a written charter of law. We are sure that dissertations in “Justitia” will comprise interesting
reflections of the changing faces of Hong Kong law and the wealth of human spirit that is rising to the
challenge.

EDITORIAL BOARD
Julianne Doe
Editor-in-chief



APPLICATION OF THE CHINESE
LANGUAGE IN THE HONG KONG
LEGISLATIVE AND JUDICIAL
PROCESSES

by Danny Yu Ka Hing

INTRODUCTION

English has been the language of the law in Hong
Kong since 1843'. Having regard to the political
condition and limited resources obtainable during the
early history of the colony, this was an expedient and
inevitable arrangement.

During the past 140 years, Hong Kong has
changed beyond recognition. The population has
grown dramatically?. Trade and industry prospered?3.

With the continuous improvement in living standards
and education, the citizens begin to share a sense of
belonging and interest in government business.
Nonetheless, the Chinese language is still playing
a minimal role in the legislative and judicial processes
of Hong Kong.

In 1971, the Legal Sub-Committee published its
report on the use of the Chinese language in legal
matters*. It ruled out the feasibility of giving the
Chinese language equal status with English in the legal

1 The British Colony of Hong Kong was constituted by
the Royal Charter of 5th April 1843. A Legislative
Council was established by the Letters Patent granted
in 1843 (see App I L HK C1) The Governor, by and
with the advice and consent of the Legislative Council,
is empowered to make law ‘for the peace, order and
good government of Hong Kong’. (Article VIII of
the Letters Patent)

2 The population, which stood at about 4,000 around
1841, has grown to over 5% millions by 1982, 98%
of which are Chinese. Source: Hong Kong in Figures,
1983 Edition, Census & Statistic Dept. Hong Kong
1983: A review of 1982 Annual Report, Government
Information Services.

3 In 1982, the value of domestic export was $83,032

millions, value of re-export was $ 44,353 millions
and the per capita GDP was $30,060. Source: Hong
Kong In Figures, 1983 Edition.
For a succinct overview of the economic growth of
Hong Kong, refer to the speech delivered by Sir S Y
Chung on the topic ‘Hong Kong: A springboard
into Asia’, Papers of the 7th Commonwealth Law
Conference at 463.

4 Report of the Legal Sub-Committee to the Chinese
Language Committee. Third Report of the Chinese
Language Committee. June 1971 Government Publica-
tions 86432-14K-6/71/
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system. Most changes recommended by the Sub-
Committee are procedural changes that can be
implemented with relative ease. The Sub-Committee
did recommend two important changes:® the
translation of the Laws of Hong Kong and the use of
Chinese in the lower courts. The progress made so far
in both directions is negligible.

At the present rate of re-adjustment, the
language barrier may take another century to fade
away. For at least two reasons Hong Kong cannot
afford to wait that long. First, the day-to-day
operations of the legislative and judicial processes,
hindered by the language barrier, are bound to be less
effective. Second, if the general public cannot fully
appreciate the value of their legal system, their
determination to protect it from possible abuses will
be undermined. Building up this determination is
vital to the future of Hong Kong when the confidence
of her inhabitants is increasingly being taxed by the
1997 issue.

I The Common Law System of Hong Kong & The
Official Languages Ordinance

A. The Common Law System and the Use of the
Chinese Language

Hong Kong, with its present legislative and
judicial processes probably has attained a higher
standard of justice and better protection of civil
liberties than many countries which has a legal system
working in the native language. This is attributable to
the ‘common law system’ adopted in Hong Kong. The
term ‘common law system’ is becoming a misnomer.
With the modern tendency towards codification and
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law reform, legislation has replaced case-law as the
dominant source of law in most common law
countries®. In reality, the distinctive and most
valuable features of the common law systems are the
legal concepts entrenched in these systems’. To
quote just a few: the Rule of Law; the concept of fair
trial; the jury system and the use of prerogative writs
to challenge the legality of executive actions.

However, it is questionable whether the legal
system of Hong Kong, working through a language
foreign to its inhabitants, is comparable to its
counterparts in English-speaking countries as an
efficient embodiment of these legal concepts. It is
submitted that the language barrier substantially
hampered the efficacy of our legislative and judicial
processes.

The Hong Kong common law system faces a
dilemma. It may maintain the status quo and satisfy
itself with a less efficient interaction with its people
than that of its counterparts in the English-speaking
countries. As an alternative it must brace itself for the
challenge and use the Chinese language more
extensively in the legislative and judicial processes.
This is no mean challenge. The difficulties involved
are so formidable that most of the non-English-
speaking countries which have a common law system
retained English as the only authoritative language of
their law. Singapore, the island republic which
resembles Hong Kong in many significant aspects,
has not even bothered to try®. On the other hand,
Malaysia and Sri Lanka, motivated by nationalism,
had pledged in their constitutions to put the
authoritative text of their law in the native language

5 Report of the Legal Sub-Committee, loc cit, Paras.
17-20 (Translation of Hong Kong Law into Chinese),
Paras 21-25 (Wider use of Chinese in the Courts).

6 Refer to Walker & Walker, The English Legal System
(5th Edn) at 56.

7 See Professor A L Goodhart, ‘What is the Common
Law’ (1960) 76 LQR 45.

8 Mandarin, the orthodox dialect of Chinese, is one of
the four ‘official languages’ in Singapore. (see s7
Republic of Singapore Independence Act 1965)
However, that proclaimation does not affect the
dominance of English which continues to be authorita-
tive language of legislation and judicial proceedings
in Singapore.

Refer to R H Hickling, ‘Language, Law and Singapore’

(1975) 17 Malaya Law Review 136. The Professor
stressed Singapore’s dependence on international
trade, which is similar to Hong Kong, as the reason
why Singapore does not bother to change the language
of her law. Nonetheless, it is submitted that there
are other political and social conditions obtainable
in Singapore which discourage any change that tends
to give the Chinese language a dominating role in the
courts and the legislation. It is a small Island republic
situated at the heart of ASEAN countries which have
little sympathy for the Chinese culture. Moreover,
Singapore, with big minorities of Malay and Indians
in the population and having four official languages
could not stop at having just a bi-lingual system. It
faces more difficulties than Hong Kong in this aspect.
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only?. So far the two countries have not succeeded in
their endeavours.

Nonetheless, there are also legal systems which
successfully retained the special qualities of the
common law system and yet have managed to use the
native language as an authoritative language of law.
The three bilingual provinces of Canada: Quebec,
Manitoba and New Brunswick are notable
examples!®. Another remarkable example is Israel
which uses Hebrew as the only authoritative language
in legislation and judicial proceedings!!. These
examples demonstrated that the difficulties
confronted by a common law system in its endeavour
to work through the native language is by no means
insurmountable. = However, it takes strong
determination, careful planning and considerable cost
to guarantee fruition.

The solution most suitable to Hong Kong may
fall short of what has been accomplished in Israel or
in the Canadian provinces. Exactly how far it may go
depends on the strength of the justifications for the
transition and Hong Kong’s ability to minimize the
disruptive effect of the transition. What is proposed
in this paper is that the common law system of Hong
Kong can be improved through the more extensive
use of the Chinese language.

B. The Official Languages Ordinance (Cap 5) No 10
of 1974 & the Present Extent of Use of the

Application Of The Chinese Language In The Hong Kong Legislative And Judicial Processes 7

Chinese Language.

The enactment of this Ordinance was a political
gesture to improve the image of the government ! 2,
So far as the executive branch of government is
concerned, this gesture has been quite successful. S3
states that English and Chinese are official languages
of Hong Kong, and possess equal status ‘for the
purposes of communication’. Concrete measures were
taken to render official communications in both
languages'3.

Instead of urging the use of Chinese in legislation
and judicial proceedings, the Ordinance clarifies the
dominating position of English. S4(1) states that
every Ordinance must be enacted in English. Thus,
English is the only authoritative language of
legislation. S4(2) provides that Chinese translations
of Ordinances may be published. Despite the Legal
Sub-Committee’s recommendation  that all
Ordinances be translated into Chinese, only about a
dozen were so translated and printed!*. Similarly,
Chinese translations of Bills are rare phenomena®S.

S5(2) states that the proceedings in any court
not specified in the Schedule attached to this
Ordinance must be conducted in English. The
Schedule includes all the lower-ranking courts!®.
S5(1) gives these courts a discretion to conduct the
proceedings in either Chinese or English. Since the
great majority of cases heard in court were in the

9 Article 152 of the Malaysian Constitution and the

Malaysian National Act of 1963/67. Sections 9, 10
and 42 of the Sri Lankan Republican Constitution of
1972, also Section 23 of the Sri Lankan Constitution
of 1978.
Refer also to Mark Cooray, ‘Implications for the
Legal Literature of Sri Lanka form the Change of the
Language of the Law.’ Legal Literature in Small
Jurisdictions at 137.

10 Section 133 of the British North America Act 1867,
and the Official Languages Act 1969 of Canada in
general.

11 Refer to Norman Bentwich, ‘The Migration of the

Common Law to Israel’ (1960) 76 LQR 64.
It is also interesting to note how the Israeli Legislature
(the Knesset) ratified the Hebrew translations of the
English Ordinances of the Mandate period and gave
it sole authoritative status, refer to Yehoshua
Freudenheim, Government in Israel, (1967 Oceana).

12 The Secretary for Home Affairs, Mr D C Bray, in
moving the second reading of the Official Languages
Bill said, ‘This Bill is offered to the people of Hong

Kong as an act of good faith, ...... (to domonstrate)
the government’s intention that language itself be
no longer used as a pretext for any difficulty of
communication between the government and the
people.” Legco meeting 30th Jan 1974 reported in
Legislative Council Proceedings Session Reports
1974 at 414.

13 Remarkably, the Chinese Language Branch (now the
Chinese Language Division) was set up for the purpose
of facilitating the implementation of equal status.
See Annual Departmental Reports 1971-74 Home
Affairs Department.

14 Information supplied by the Chinese Language
Division. Refer to Appendices.

15 See N J Miners, The Government and Politics of
Hong Kong, (OUP 1981) at 134.

16 The Schedule presently includes: Magistrates’ Courts,
any inquiry by a coroner, any Juvenile Court, any
Labour Tribunal, any Tenancy Tribunal (now
superseded by the Land Tribunal), any Small Claims
Tribunals and any Immigration Tribunal in Hong
Kong.
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Magistracies'’, if this subsection is used to its full
potential, it can be a significant step in giving the
Chinese language a more positive role in the judicial
process. However, in practice, proceedings in the
Magistracies are rarely conducted in Chinese. Most
Magistrates are expatriates'®. In most cases, even
the Magistrates proficient in Chinese prefer to
communicate through the medium of a court inter-
preter. S5(3) allows any party to, or witness in, court
proceedings to use either Chinese or English. This
merely states a necessity.

All in all, English remains the predominant
language in legislation and judicial proceedings in
a predominantly Chinese society.

II Justification for More Extensive Use of the
Chinese Language in the Legislative and Judicial
Processes in Hong Kong

A. Justification for the More Extensive Use of
Chinese in the Legislative Process

Chinese should be used more extensively in the
legislative process for at least three reasons. First and
foremost, the legislative process can be made more
effective if the language barrier is abridged to some
extent by the more extensive use of Chinese. Second,
it is also a political measure which reduces the
‘colonial’ image of the government and fosters the
citizens’ trust in their government. Third, the
continuance of the present legal system beyond 1997
may depend on the extent to which the PRC
government and the people of Hong Kong
comprehend and appreciate its merits. The extensive
use of Chinese facilitates this vital comprehension.
These justifications will be elaborated in the
following passages.

1. A More Effective Legislative Process
It is submitted that the efficacy of the legislative
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process in a free community is measured by two
criteria: the extent to which it reflects the needs and
aspirations of the community and the extent to
which legislation achieves the result intended by the
legislator. The legislative process comprises the
preparation, enactment and publication of legislation.
Efficacy according to the first criterion depends
heavily on how well the responsible authority is
informed of the public opinion during the pre-
paration of new legislation. On the other hand,
efficacy according to the second criterion depends
heavily on how well the public is informed of the
details of the legislation through the enactment and
publication of new legislation. The proposition is that
more extensive use of Chinese throughout the
legislative process will enhance the flow of
information in both directions and thus improve the
general efficacy of the process.

During the preparatory stage of the process,
responsible authorities gain information of public
opinion through a process of consultation. Besides
enabling the authorities to ascertain the needs and
aspirations of the community, consultation also
provides a greatly broadened outlook. As Mr Justice
Kirby, Chairman of the Australian Law Reform
Commission, observed, the process of consultation
may turn up ‘aspects of a problem which have simply
not been considered by the Commissioners’.!® How-
ever, the feedback of valuable opinion is possible only
if the public is informed of the details of the draft
of new legislation.

In Hong Kong, it is the practice of government to
take a gauge of public opinion whenever a con-
troversial issue is going to come up in the Legco
agenda®®. Nonetheless, even then only limited
measures are taken to inform the public of the details
of the draft-Bills, The Bills are not normally
published with a Chinese translation. Thus, Hong

17 According to the Annual Report, loc cit, in 1982,
there were over one million ‘defendants’ in the
Magistracies, that figure probably includes those
charged with fixed-penalty offences. But in any event,
the number of cases heard in the Magistracies far
exceeds that of the other courts. In 1982, the
Supreme Court dealt with 22,508 cases and the
District Courts dealt with 73,922 cases.

It also appears that the workload in the Magistracies
is increasing at a high rate. According to the Chief
Justice, the total number of cases in the Magistracies

increased by one-third of the 1981 figure and
exceeded one million for the first time. Source:
speech delivered by the Chief Justice at the opening
of the legal year at 3rd Jan 1983, reported in the
South China Morning Post 4th Jan 1983.

18 In the beginning of 1983, only § of the 45 Magistrates
are Chinese.

19 Speech delivered in Sept 1979 at Warwick Univ
quoted by Professor M Zander in The Law-making
Process, (1980 Weidenfeld & Nicolson) at 301-4.

20 N.J. Miners, op cit, at 133-5.
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Kong has a rather piecemeal mechanism of
consultation, only the privileged few approached by
government and those possessing sufficient
knowledge of English to understand the draft are in
a position to make concrete comments on it. This
policy to single out a few interested groups for
consultation purposes may result in an untrue
representation of public opinion. It is possible that
members of public other than those in the chosen
groups will be affected by the new legislation.

The second criterion of efficacy is the extent
to which legislation achieves the result intended by
the legislator. That depends on how far the public
abides by it. However, the law must be made
accessible and comprehensive to the public before it
can be followed. At present, virtually all Ordinances
and subsidiary legislation are published in English
only. Though many explanatory booklets had been
published in Chinese, they only serve as brief
introductions to the main points of the particular
Ordinances. They cannot substitute the full text of
the legislation. An average citizen who relies on the
pamphlets in his search of the law may gain an
incomplete and inaccurate understanding of his legal
rights and obligations.

The legislative process will be more effective if
publicity throughout the process is improved through
the more extensive use of Chinese.

2. Trust of the Citizens in their Government

Despite the impact of successive refugee influxes
in the post-war years, Hong Kong has become an
international commercial and manufacturing centre.
With growing affluence and sustained stability, the
mentality of the middle aged group in Hong Kong
has changed. For many of them, Hong Kong had
ceased to be just a temporary haven sheltering them
from the political turmoil in Mainland China or other
parts of South East Asia.

An equally significant development is the
emergence of a Hong Kong born generation which, as
the Former Governor Lord Maclehose observed,?!
‘.. .is used to the capitalist system of Hong Kong
with its British law and high degree of social as well as
economic freedom, insistent on the maintenance of
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these freedom and social standards and wishing to
have a direct or indirect voice in the administration
of their home.’

In general, the citizens of Hong Kong begin to
share a sense of belonging. They also want a more
accountable government. There is a lingering distrust
in the works of government, including that of the
legislature and the judiciary. This is understandable,
the population is naturally sceptical of something
which works in a language they cannot fully
comprehend. The dominant position of the English
language projects an unfavorable image. The
legislature and judiciary are probably regarded by
many people as docile extensions of their British
counterparts.

If the legislative process is made more accessible
and comprehensible through the extensive use of the
Chinese language, the public will have much better
tools to monitor and assess the running of govern-
ment business. In due course, they will see it as ‘their’
government.

3. To Improve Hong Kong’s Bargaining Position on
the 1997 Issue

As the 1997 issue looms large, laymen and
professionals alike become more concerned with the
future of our legal system. The future of Hong Kong
hinges on the confidence of foreign traders, investors
and local inhabitants. In order to maintain the
confidence, the present legal system must be retained.
Nonetheless, those who contend for the retention of
the present system will be in a weak bargaining
position if not even a part of our law is written down
in Chinese.

Hong Kong will have a better chance of retaining
the existing legal system if it is an evolving bilingual
system. It will be more acceptable to the PRC.
Moreover, the PRC will have an opportunity to
gain better understanding of our system, whether it
will make good use of this opportunity is a matter
for speculation. But in any event, if the citizens of
Hong Kong are given a better opportunity to
appreciate the way our legal system works, their
support for its retention will be more purposeful and
their protest to any abuse of it will be more

21 From a speech delivered on 3rd Dec 1982 in London.
Reported in SCMP 7th Dec 1982 at p 2.
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determined.

B. Justifications for the More Extensive Use of
Chinese in the Judicial Process

Two basic justifications will be discussed in the
remaining part of this chapter. First, the use of the
Chinese language will improve the administration of
justice in Hong Kong. Second, it will greatly enhance
the extent to which justice is seen to be done.

1. In the Interest of Fair and Effective Administra-
tion of Justice

The primary concern of the judicial process is
the administration of justice in individual cases.
Whether the process is fair and effective depends not
only on the existence of a responsible judiciary and
competent legal profession, it also depends on how
effective the litigants, witnesses and jurors fulfil their
functions. Therefore, it is essential to an effective
judicial process that these laymen have good
comprehension of the court proceedings. In a
jurisdiction like Hong Kong where the court speaks
one language and the citizens speak another, the need
to abridge the language barrier in court proceedings
can hardly be exaggerated. It is submitted that the
present arrangements to remove the barrier for the
lay participants in the process are inadequate and can
be improved by the more extensive use of the Chinese
language.

(a) As Regards the Litigants, Especially the De-
fendants in Criminal Trials

A litigant is allowed to be present during the
complete course of the proceedings. Nonetheless, his
mere presence cannot add to the fairness of the
proceedings if he does not understand the
proceedings conducted in English. The possibility of
prejudice cannot be disregarded even when this
litigant is represented by the most competent
advocate. If he can comprehend the courtroom
conversation, he may discover or recall relevant facts
that he had not previously discussed with his legal
representatives. For this reason, accurate inter-
pretation service should be provided for Chinese
litigants throughout the proceedings.

At present, the quality of interpretation and the
extent it is made available to the litigants leave much
to be desired. S5(3) of the Official Languages
Ordinance provides that the parties and witnesses to
proceedings in any court may use either Chinese or
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English. In other words, if a litigant wants to
communicate with the court in Chinese, inter-
pretation must be provided. But what about the part
of the proceedings in which the litigants remain
silent? When a witness gives evidence in English no
interpretation service is prescribed by any legislation
for the benefit of the litigants.

In practice, some interpretation service is
provided in such situations. In criminal proceedings,
besides acting as a communication medium, the court
interpreter also interprets the courtroom conversation
for the defendant. However, such interpretation is
not rendered before the court as in the case of inter-
pretation for witnesses. The examination of a witness
who speaks English is conducted at the usual pace
without regard to the need to interpret for the
defendant. Moreover, in order to avoid disrupting the
English proceedings the interpreter is allowed to
interpret in a soft voice, hardly audible to anyone
except the defendant. Therefore, the interpretation
for the defendant whilst he is not ‘using’ Chinese
really amounts to this: the interpreter tries to follow
all that is said in English between the witness and the
advocates, summarizes it and gives the defendant a
very brief account of the conversation every now and
then. This sort of ‘interpretation’ is bound to be
incomplete and inaccurate. It may be distorted by
misconception or over-simplification. Even when the
defendant is represented by an advocate proficient in
Cantonese, the mistakes will go unnoticed since the
interpretation is rendered in a soft voice and the
advocate has to concentrate on the continuing
proceedings.

In civil proceedings the extent to which inter-
pretation is available is limited. The defendant will be
provided with interpretation service if he does not
have his own defence counsel. No interpretation
service is provided for the plaintiff or a defendant
who is legally represented. In any event, when inter-
pretation service is available in civil proceedings, the
quality is subject to the same criticisms levelled at
interpretation service in criminal proceedings.

It is submitted that in order to guarantee
fairness in criminal and civil proceedings, the
comprehension of litigants should be improved
through the extensive use of the Chinese language in
two directions. First, the litigants should be provided
with accurate interpretation service rendered before
the court throughout the proceedings. Second, more
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proceedings should be conducted in Chinese.

(b) As Regards the Witnesses

They are entitled to use Chinese in any court
proceedings. Since the interpretation for this purpose
is rendered before the court, mistakes are more
readily detectable. However, there is an inherent
inaccuracy in interpretation. When a complicated
point is at issue, it is not unusual that an advocate has
to put the same question in many different forms to
extract the relevant information. The examination of
witness will be more productive if it is conducted in
the native language and record of what the witness
said is kept in Chinese.

(c) As Regards the Jurors

It is submitted that the efficacy of the jury
system is measured by the extent to which a jury is
a cross-section of the community and the jurors’
ability to comprehend the court proceedings. At
present, the language barrier undermines the efficacy
of our jury system in both of these aspects.

In Hong Kong, a potential member of jury must
qualify under s4 of the Jury Ordinance.?? He must
have ‘a knowledge of the English language sufficient
to enable him to understand the evidence of
witnesses, the address of counsel and the Judge’s
summing up’. This requirement substantially limited
the number of potential jurors. In practice, Chinese
jurors are chosen from those who have sat for the
matriculation examination.?? Our jury is less
representative of the community than its counter-
parts in English-speaking countries. The requirement
results in a high proportion of Europeans on juries,
many of these are ignorant of local customs and
circumstances. Moreover, the Chinese jurors chosen
under this criterion are generally better educated and
more successful than the average citizen.

The jury should be a cross-section of the
community. A properly directed jury, composed of
laymen of various temperament, age, sex, and
viewpoints is in a better position then a single judge
to solve uncertain issues of fact such as a defendant’s
intent. The aggregate life experiences and common
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sense of the jurors provides a more reliable basis of
judgment. Besides that, the jury system is also a
democratic measure which prevents popular distrust
of the judicial process and cultivates a judicial habit
in the community?4. If only a restricted minority
of the community is eligible as jurors, the outlook of
these jurors will tend to be similar, bias will be
compounded. Instead of preventing popular distrust,
such a jury will intensify the feeling that the more
successful members of public manipulate the judicial
process.

One may argue that since the proceedings in the
High Court is conducted in English, the s4 require-
ment is a necessary measure. Nonetheless, it is
doubtful whether a Chinese juror deemed to have
qualified under s4 can grasp all the subtle and
intricate interaction of arguments and information
in the courtroom.

The s4 requirement is not a sufficient guarantee
of the jurors’ comprehension unless it is very strictly
applied. That will lead to an extremely restricted
body of potential Chinese jurors. The requirement is
also not necessary. There is a more preferable
alternative. The way to ensure better comprehension
is to let the Chinese jurors have interpretation service.

If the Chinese language is used more extensively
in the judicial process, a much larger proportion of
the Chinese population can be members of jury.
Moreover, the Chinese jurors generally will have a
better comprehension of the proceedings. In other
words, Hong Kong will have a more effective jury
system.

2. Let Justice be Seen to be Done

To many people in Hong Kong, the judicial
process is an awe-inspiring but alien institution. The
fact that most people in Hong Kong avoid litigation,
instead of being explained away as an attribute of
the confusian culture, may be largely due to the
understandable human instinct to steer clear of
something which they can neither comprehend nor
predict. As noted in an editorial in the Hong Kong

22 Cap 3 L HK.

23 Those who have sat for the matriculation examination
are ‘deemed’ to be meeting the requirement.
Information supplied by the Registrar, Supreme

Court’s office.

24 Refer to the merits of the jury system as stated by
John Henry Wigmore, quoted by Professor Henry
J Abraham in The Judicial Process (3rd Edn) at 132.
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Law Journal?®, ‘the use of English emphasises the
alien character of the colony’s law which the
defendant in the Magistrate’s court is expected to
respect, and must indeed seem to him nothing less
than a conspiratorial ritual to ensure his lack of
comprehension.’ This observation applies just as well
to other courts of justice in Hong Kong.

The public galleries of courts in Hong Kong are
usually sparcely occupied. Only a small number of
people have seen justice being done in the court.
Owing to the existence of a language barrier, perhaps
even fewer left the courtroom feeling assured that
justice had been and will be done. In order to
improve the image of the judicial process, Chinese
should be used more extensively in the process.

III Possible obstacles to the More Extensive Use of
the Chinese Language in the Legislative and
Judicial Processes

Before we make any proposal for the use of the
Chinese language in the future, we have to consider
the possible obstacles to the proposed changes.
Naturally, the implementation of more profound
changes will involve greater difficulties. There is an
optimum point where the magnitude of these
difficulties outweigh the justifications for change. It
will be detrimental to our legal system to implement
changes beyond that limit. Therefore, in order to
construct a set of sound proposals we must first
turn to assess the possible obstacles. They are: the
possibility of causing uncertainty of law and failure
of justice; the scarcity of manpower and financial
resources; and the possibility of adverse effect on
commerce and foreign investment.

Uncertainty of law and failure of justice is the
most menacing of the potential obstacles. As the
Legal Sub-Committee observed?®, ‘the need for the
law to be expressed with as near absolute precision
and clarity as humanly possible is too obvious to
require any explanation, for uncertainty and
ambiguity in the law lead to injustice, confusion, and
frivolous litigations.” A legal system which conducts
its business in the native language, but only at the
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price of injustice and confusion is a real disaster. If
Hong Kong has to choose between this and the status
quo, the obvious choice is the latter. Fortunately,
Hong Kong is not in such a constrained position.

Back in 1971, the Sub-Committee concluded
that having regard to the ‘practically insurmountable’
difficulties involved in the accurate translation of the
law, the Chinese language cannot be given equal
status with English?”. That may well be true as
regards equal status in a strict sense, that is, in every
aspect. The proposition here is that the Chinese
language can be given equal status in at least ‘some’
aspects, for instance, in relation to criminal
proceedings in the Magistracies. The accurate trans-
lation of statutory law alone, though by no means
an easy task, can be accomplished. The case law can
be gradually codified or otherwise put into statutes,
which can be translated. In due course, the Chinese
translation of the law can be ratified and given equal
authoritative status with the English text after
multiple scrutinies that remove possible discrepancies.
By phases, Chinese can be given equal status with
English in many aspects of law whilst uncertainty of
law is avoided.

Although the cost of implementation will be
considerable, it probably will not strain the
government budget.2® The question is where the
proposals will rank vis-a-vis other projects. If the
proposals are implemented by stages, the government
will have better planning and control of the budget.

The scarcity of manpower is a real restraint on
implementation of changes. However, it can be most
effectively deployed and expanded in a phased
transition. Translators, interpreters and draftsmen
recruited in the first stage for relatively light tasks
will be well-prepared to cope with the more
demanding task in the later stages of transition.
Similarly, judicial officials appointed to the lower
courts in the first stage will gain experience and may
be appointed to the higher courts in later stages.

As the former Attorney General, Mr John
Griffiths QC commented,?® ‘Hong Kong's laws

25 (1972) 2 Hong Kong Law Journal 8.

26 Report of the Legal Sub-Committee, loc cit, para 13.

27 Report of the Legal Sub-Committee loc cit paras
13-16.

28 The total public revenue had been soaring throughout

the last decades and is likely to continue to do so.
In 1982, total public revenue stood at $38,321
millions, with a fiscal reserves of $ 22,571 millions.

29 Annual Report, loc cit, at 6.
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gain from their adoption (of the law merchant of
England) a strength, familiarity and acceptability
they could not otherwise possess.” Traders are
naturally concerned with the protection of their
commercial interest under our law. It is reassuring to
them to find it written down in familiar terms in an
international language. If the proposals are
implemented by stages, placing the changes as regards
commercial law well back in the schedule, the success
of the transition in other areas of law will convince
these people that it is an effective process. In any
event, English will remain as the more popular
authoritative language of our commercial law for
perhaps as long as Hong Kong exists.

It is submitted that the obstacles to future
changes can be solved in a phased transition. It will be
a painstaking and expensive project, but it will also be
a rewarding one.

IV Proposals for Future Development

A phased transition involves less difficulties in
its implementation. It is the basis of the set of
proposals furnished in this paper. The proposals are
divided into three stages. During the first stage,
procedural changes will be introduced. These changes
can be implemented without the passing of new
legislation. The second stage includes more
substantial changes, mainly concerning the legislative
process. The third stage includes further substantial
changes in the legislative and judicial processes.

A. Stage One Proposals

1. To Translate all existing Ordinances and
Subsidiary Legislation into Chinese & to Publish
all new Legislation Simultaneously in both
Chinese and English
(The English version prevails in case of
discrepancy.)

Back in 1971 the Legal Sub-Committee had
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recommended these changes. In 1972 the Executive
Council decided to shelf the project and to review
the position when sufficient progress has been made
in using Chinese as an official language and in the
training of expert translators. In 1981, the Home
Affairs Branch conducted a sounding out of public
opinion through the District Boards.®! The response
of the Boards and members of public has been
generally favourable to the translation of the Laws of
Hong Kong.3? Nonetheless, after reconsidering the
scale of the task, the government probably decided
to wait indefinitely until the time comes for another
review. So far only about a dozen Ordinances have
been translated and printed in Chinese33.

In a recent Legco meeting, the acting Secretary
for Home Affairs, Mr Akers-Jones in reply to
questions put by Unofficials said that the government
was satisfied with the progress®. The acting
Secretary noted the limited resources and expertise
available. He further claimed that the explanatory
pamphlets were more important than the translation
of the law. In response to a suggestion that the
present policy be reviewed, he said it would be
followed.

In reality, are the technical difficulties and
shortage of manpower that prohibiting? The
translation is no doubt a mammoth task. The Chinese
Language Division gave a rough estimate that it would
take six senior Chinese Language Officers a decade to
complete the task.?> However, with more dedication
and a boost in manpower, we may shorten the time
needed considerably. As for the technical difficulties,
the Attorney General, Mr Michael Thomas com-
mented that accurate expression of legal concepts in
Chinese is a difficult task but it can be done.3® The
Attorney General and the Chief Justice, Sir Denys
Roberts on different occasions expressed opinion in
favour of translating the law into Chinese despite the

30 Report of the Legal Sub-Committee, loc cit, paras
17-18.

31 Source of information: Speech delivered by Mr C F
Mak Asst Director of Home Affairs at a Rotary Club
meeting 18th May 1981.

32 Information supplied by the Chinese Language
Division.

33 Information supplied by the Chinese Language

Division.

34 Legco meeting of 10th Aug 1983. Reported in SCMP
11th Aug 1983.

35 Information supplied by the Chinese Language
Division.

36 The Attorney General expressed his opinion during
a break at a Forum of Law. Reported in SCMP 22nd
Sept 1983, ‘Speedier Translations Appeal’.
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difficulties involved.>” The Attorney General tritely
stressed that without considering the implications of
1997, the law here should be available in Chinese to
the people who live here.

The task of translation, once taken up with
determination, may not be so absolutely prohibiting
as it appears to some of us at present. The greatest
problem seems to be the inertia against changes even
if they are constructive. As one newspaper editorial
commented,3® ‘our law should be accessible to all
and we should not be dilly-dallying in translating
them into Chinese.’

2. Extensive Use of Chinese in the Preparatory
Stage of the Legislative Process

Consultation of informed public opinion is vital
to an efficient legislative process. Although it is
essential to keep the Exco proceedings confidential,
the government should disclose the content of draft-
Bills in Chinese news bulletins. Moreover, Chinese
translations of all completed Bills should be published
in the Gazatte simultaneously with the English
version.

At present, it is more convenient to leave the
task to the Chinese Language Division which is
experienced in the translation of government
announcements and had also translated some
Ordinances. In due course, the task should be
gradually transferred to the Law Drafting Division
of the Legal Department in order to prepare the way
for the drafting of Bills in Chinese at a later stage.
Draftsmen proficient in both languages and having
a good knowledge of our legal system will be
recruited to shoulder this new task. These draftsmen
will gain experience in the use of Chinese legal terms.
They provide the core for further expansions of the
Law Drafting Division when the time comes for
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legislation to be drafted and enacted in both Chinese
and English.

3. To Improve the Interpretation Service for
Defendants

Although it is impractical to require at this stage
a word-to-word interpretation for the defendant
throughout the proceedings, the interpreter should at
least inform the defendants of the main points of the
courtroom conversation. The ideal arrangement is to
stop the conversation at short intervals. In this way
the interpreter will be given more time to prepare his
interpretation and advocates proficient in Cantonese
can monitor and challenge the accuracy of the
interpretation. Moreover, qualifying examinations for
interpreters should be devised.

The implementation of this proposal will
lengthen the proceedings considerably. Having
regard to the shortage of manpower whilst the
judiciary is being expanded to accommodate this
change, perhaps at first this facility should be
introduced only in selected types of trials involving
serious criminal charges.

4. To Recruit More Bilingual Magistrates to Fulfil
the Full Potential of s5(1) of the Official
Languages Ordinance

The standard of justice in the Magistracies will
be better guaranteed if s5(1) is used to its full
potential so that a substantial number of cases are
conducted in Chinese. At present, the standard of
interpretation in the Magistracies is generally lower
than that in courts of higher rank. As a news reporter
observed,?® ‘many of these interpreters appear to
take it upon themselves to cross-examine defendants,
and afterwards present a censored account of what
has been said.” Since most defendants appear in the
Magistracies unrepresented®®, the possibility of

37 The Attorney General in the above occasion.
The Chief Justice was speaking after the inauguration
of the new Supreme Court building. Reported in
SCMP 22nd Sept 1983 at 8.
There were also calls from lawyers in recent months
for the translation of the Law of Hong Kong into
Chinese. For instance, see SCMP 30th Aug 1983,
‘Future Fear May Cause Legal Flight’, 31st Aug 1983
‘Lawyers Plan to Voice Fears’, and the Editorial of
3rd Sept 1983.

38 ‘Making the Law Accessible to All’, SCMP 3rd Sept
1983 at 2.

39 ‘British Justice, the Hong Kong Way’, Hong Kong
Standard, 4th Nov 1981.

40 Despite the yearly expansion of the successful Duty
Lawyer Scheme, only about nine thousands cases
in the Magistracies were provided with free legal
representation in 1982. Source: Annual Report, loc
cit, at 267. Although the Legal Aid Department
intends to extend its service to Proceedings in the
Magistracies, it is unlikely that most of the defendants
in the Magistracies will be provided with free legal
representation in the near future.
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failure of justice resulting from bad interpretation is
quite high.

That may be partly alleviated by the presence of
bilingual lay assessors who sit with expatriate
magistrates. But basically they are just lay advisors
on local customs and community feelings. In April
1982, a lay magistrates scheme was started to relieve
the legally qualified magistrates of uncontested
minor cases. Nonetheless, lay magistrates have their
limitations. More bilingual and legally qualified
magistrates should be appointed. Improved
remuneration and better promotion prospect may
attract more recruits.

5. To Revise the Glossary of Legal Terms

A Glossary of Applied Legal Terms containing
over 18,000 entries in English and 27,000 entries
in Chinese translation is in current publication.*’
The idea of a glossary of legal terms emaciated from
the Legal Sub-Committee. The primary consideration
governing the layout and content of the Glossary
is to provide an effective reference for the
convenience of the translators.®? Explanations are
not given in the entries. Thus, it is not very useful
to laymen,

The glossary should be revised and expanded into
a dictionary, the Chinese legal terms found in the
glossary should be explained for the benefit of the
laymen. The glossary should also be constantly
updated and revised to include legal terms frequently
used in court and in legal documents.

6. Law Reform Commission
Commission

and Bilingual

A special division of the Law Reform Com-
mission should be set up to scrutinize the
implementation of the proposals in Stage one. It will
consider proposals for further changes, prepare
detailed reports on the topics and direct the drafting
of related Bills. It is essential that obstacles to future
changes are anticipated at an early stage. In due
course, this division should be detached from the Law
Reform Commission and expanded to form an
independent Bilingual Commission. This new Com-
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mission will continue to carry out its previous
functions and should be given more extensive power
to supervise and co-ordinate the implementation of
various proposals. It should have legal practitioners,
judges, draftsmen and translators amongst its
members. Laymen may be invited to join its sub-
committees.

At the same time, the Law Reform Commission
should select some areas of case law and explore
the feasibility of codification.

7. Legal Training in the Faculty of Law

All the courses still must be taught in English
so long as English remains as an authoritative
language of our law. Even in the distant future, it
is unlikely that parts of our law such as commercial
law will ever cease to have an authoritative English
version. In any event, something should be done to
familiarize the law students with Chinese legal terms
and the presentation of legal arguments in Chinese.
The aim of the courses in the Law School should be
the training of competent bilingual lawyers. Some
courses on the translation of legal documents and
drafting of law in the Chinese language should be
offered.

B. Stage Two Proposals
1. Codification of Selected Areas of Law

In proposal A6 it was suggested that the Law
Reform Commission should select areas of law for
future codification. By Stage Two, the Commission
would have chosen the appropriate areas. The Com-
mission should be augmented and entrusted with the
preparation of the codifying legislation. The
codifying legislation will be drafted and enacted in
both Chinese and English according to proposal B2.

If the codification of selected areas of law proves
successful, the Commission may proceed to codify
other areas substantially covered by case law.

2. To Draft, Enact, and Publish Legislation in Both
Chinese & English

S4 of the Official Languages Ordinance should

41 Glossary of Applied Legal Terms, compiled by the
Chinese Univ Published by Govt Printer, 1974.
The idea emaciated from para 26(ii). Report of the
Legal Sub-Committee, loc cit. It was qualified and

endorsed by the Chinese Language Committee. Third
Report of the Chinese Language Committee para 8(b).

42 Technical Notes at p viii The Glossary of Applied
Legal Terms, loc cit.
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be amended to this effect. Draftsmen should begin
preparing Bills in both languages. Both texts of a Bill,
expressing the same ideas, will be put before the
Legco. Both texts will be enacted and given equal
authoritative status. The effect will be similar to s8
of the Official Languages Act of Canada which
provides that the English and French versions of
legislation are equally authentic in the interpretation
of the real meaning of the enactment.*3 There are
formidable problems facing a legal system which
has legislation written down in two authoritative
versions. But -these problems are by no means
insurmountable.

The first problem is for the Legal Department to
acquire on its staff a team of skilful bilingual
draftsmen. They must have profound knowledge in
both languages and preferably, should also be
experienced lawyers trained in our legal system.
Those draftsmen recruited and trained during Stage
One to participate in the translation of legislation will
provide a core for this team. They will be experienced
in the use of Chinese terms. The demanding task of
the draftsmen in Stage Two is to put the precise idea
down in both languages. The finished drafts must be
scrutinized time and again to eliminate discrepancies.

Another problem is to devise a solution in cases
of discrepancies. The court can scrutinize and
compare both versions of the disputed provision to
discover which one more accurately expresses the
intention of the legislator.** There should not be
much discrepancies, when the two versions receive
the approval of the Legco, it must have been
scrutinized down to each trivial detail many times by
the draftsmen, the responsible government
departments and the Legco. Having regard to the
binding effect of precedents, the Legal Sub-
Committee’s prediction*3 that the discrepancies will
cause ‘endless’ arguments is probably exaggerated.
Though admittedly more judges are needed to settle
the discrepancies.
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3. Ratification of the Chinese Translations of
Existing Ordinances

After these translations produced under proposal
Al had been published for reference purposes for
several years, most discrepancies will be exposed by
interested groups, legal practitioners and the Bilingual
Commission. In Stage Two the translations and the
English ‘originals’ will be further scrutinized and
redrafted to eliminate any discrepancy. They will
then be ratified and given equal status by the Legco.

4. To Provide Interpretation Service for Jurors

S4 of the Jury Ordinance should be amended to
this effect. A Cantonese interpreter should be
provided for the jurors in the relatively small number
of jury trials.*® The jurors must be provided with a
complete interpretation instead of a summarized one
suggested for the defendants in proposal A3.

Having regard to the complicated nature of
interpretation, it is advisable to retain the s4
requirement in the beginning of Stage Two. As a first
step, interpretation will be used as a supplementary
measure to enhance the jurors’ comprehension. When
this is practised for some time, the interpreters will
gain experience, technical details will be worked out.
It will then be possible to lift the s4 requirement.
The majority of the adult population in Hong Kong
will become potential jurors.

5. To Give High Court and District Court Judges
a Discretion to Conduct the Court Proceedings
in Chinese or English

S5 of the Official Languages should be amended
to this effect. If some of the Ordinances are written
down in an authoritative Chinese text, they can be
quoted in Chinese in all courts of justice. In some of
the cases it may be practical and convenient to
conduct the proceedings altogether in Chinese. The
presiding judicial official should be empowered to do
so at his own discretion. This is also a preparation for

43 S8(1) of the Official Languages Act 1969 of Canada.
Refer also to s2 (English and French declared to be
official languages ‘for all purposes’) and also to s4
(All legislation must be published in both languages.)

44 That is the practice in the bilingual provinces of
Canada. An alternative solution is to leave the task
to an institution specialised in the interpretation of
these bilingual statutes, such as the ‘commentators’

in Switzerland. (As a matter of fact, the legislation
in this civil law country is trilingual, written in
German, French and Italian.)
45 Report of the Legal Sub-Committee, loc cit, para 18.
46 There were 290 jury trials in the High Court in 1982.
Information supplied by the Office of the Registrar,
Supreme Court.
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further changes, actual trials conducted in the District
Court or High Court in Chinese may reveal problems
and solutions which are not otherwise perceivable.

6. The Bilingual Commission will Publish the
Second Set of Reports

C. Stage Three Proposals

To Continue the Codification of Selected Areas
of Law
(Refer to proposals A6 & B1)

2. To Continue the Ratification of Chinese Transla-
tions of Ordinances
(Refer to proposal B3)

—

3. To Give Chinese Defendants in the Magistracies
and Courts of Comparative Rank a Discretion
to have the Proceedings Conducted in Chinese

S5 of the Official Languages Ordinance should
be amended to this effect. By Stage Three, there
should be a sufficient number of experienced
bilingual judicial officials to conduct even the more
complicated cases in the lower courts in Chinese.
If the judicial officials available are still insufficient to
implement this change, the discretion should at first
be given only to defendants who are charged with
certain types of offences and are not legally
represented.

4. The Judge’s Discretion to Conduct Proceedings
in Chinese be Extended to the Court of Appeal

SS of the Official Languages Ordinance should
be further amended to this effect. By the end of
Stage Three, the greater part of our law will be
contained in bilingual Ordinances. Although the
Court of Appeal deals with complicated questions
of law and hears no evidence, the Justices of Appeal
may need this additional flexibility.

5. The Bilingual Commission will Publish the Third
Set of Reports
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The Commission, having scrutinized the imple-
mentation of the proposed reforms all the way
through, will suggest whether the transition can and
should be carried further to give equal status to
Chinese and English in every aspect of the legislative
and judicial processes.

D. Conclusion

The set of proposals furnished in this paper
is not aimed at the attainment of equal status for
the Chinese and English languages in every aspect
of application in the Hong Kong legislative and
judicial processes. Instead, these changes are proposed
because of the practical improvement each of them
will bring upon the legal system of Hong Kong. At
present, the attainment of equal status ‘in every
aspect’ of application appears to be a grandiose but
impractical goal. It may even be more practical to use
Chinese as the only authoritative language of
legislation and judicial proceedings than to have two
languages of law equally authoritative in every
aspect.

As a matter of fact, on accomplishment of the
changes proposed in this paper Chinese will be given
equal status with English in many significant
aspects.*” Legislation will be drafted and enacted
in both languages. In due course, the existing
legislation will also be put into two authoritative
texts. Criminal cases in the lower courts will be
conducted in Chinese at the defendants’ discretion.
Other cases can be conducted in Chinese at the
judge’s discretion.

It is submitted that at present these changes
represent the maximum extent to which the legal
system of Hong Kong may benefit from the extensive
use of the Chinese language. Whether it is
commendable to proceed further on accomplishment
of these changes will depend on the future
circumstances.

47 As the Legal Sub-Committee tritely observed in 1971,
equal status does not necessarily imply equal ‘use’ in
every single instance, in some areas of law the Chinese
version will be the one relied on by most litigants,
for instance, criminal law. In the distant future, it
may even be practical to further localise the law by

making the Chinese version in these areas the only
authoritative version. On the other hand, in other
areas of law, such as commercial law, the English
version will remain perhaps just as popular as it was
before the transition.



18 Justitia [vol 10

APPENDICES
List of Ordinances Translated into Chinese

(Information supplied by the Chinese Language Branch, Home Affairs Department, Government Secretariat,
in September 1983)

So far 13 Ordinances have been translated into Chinese and put in printed form:

Corrupt and Illegal Practices Ordinance, CAP 288
District Board Ordinance, CAP 366
Electoral Provisions Ordinance, CAP 367
Legal Aid Ordinance, CAP 91
Multi-storey Buildings (Owners Incorporation) Ordinance, CAP 344
Objectionable Publications Ordinance, CAP 150
Offences Against the Person Ordinance, CAP 212
Prevention of Bribery Ordinance, CAP 201

9. Police Force Ordinance, CAP 232
10. Public Order (Amendment) Ordinance, CAP 245
11. Small Claims Tribunal Ordinance, CAP 338
12. Summary Offences Ordinance, CAP 228
13. Trade Union Ordinance, CAP 332

I i

Items 1, 2, 3, 13 are in currently publication and are on sale in the Government Publications Sales Centre.



CONSTITUTIONALISM AND
THE 1982 CONSTITUTION OF THE
PEOPLE'S REPUBLIC OF CHINA

by Louis Tong Po Sun

I INTRODUCTION

In the West, the term constitutionalism generally
relates to the notion of limited government!.
However, it bears different implications within the
Chinese context. It points first to a situation where
a proper division of powers and functions between
the Communist Party and the State is maintained.

In analysing the new Constitution? of the
People’s Republic of China®, many scholars are of

the opinion that it would reintroduce the long-
ignored concept of constitutionalism*. This paper is
an attempt to examine whether their optimism is
justified. It is submitted that although the new
Constitution clearly shows tendency towards that
end, certain basic obstacles remain which prevent the
effective implementation of the concept of constitu-
tionalism. The ultimate obstacle is the Party itself.
And it seems that the Party is unwilling at the present
stage to withdraw itself completely from direct
participation in State affairs.

1 The learned editor of Constitutional and Administrat-
ive Law stated that ‘according to the principle of
constitutionalism as it has developed in the western
democratic tradition, one primary function assigned to
a written constitution is that of controlling the organs
of government. And Wheare was cited to have
observed that ‘Constitutions spring from a belief in
limited government’.

See Bradley (ed.) Wade and Phillips Constitutional and
Administrative Law, 9th edition 1978, pg 4.

2 Including the new 1982 Constitution, there are

already four different Constitutions adopted in the

PRC since 1949. There are the 1954, 1975, and the
1978 ones. The first Constitution is very close to the
1982 one. The 1975 one is usually understood as the
Cultural Revolution document. And the 1978
constitution is a hybrid Constitution reflecting both
‘leftists’ and ‘rightist elements’.

3 The short form would be adopted in this paper, ie,
PRC.

4 Under the 1954 Constitution, there had been trends
toward that end, but after the Anti-rightist which took
place in 1957, the term Constitutionalism had
properly become a taboo.
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II' THE ROLE OF PARTY LEADERSHIP
UNDER THE NEW CONSTITUTION

One author has stated that the habitual penetra-
tion of the Party® into State affairs has been a major
constitutional problem in the PRC, and this is
acknowledged by the Chinese leaders themselvesS.
However, the same author has expressed optimism
about the solution of the problem. He contends that
‘the new Constitution reflects the leadership’s
concern to create a more predictable system on a
clearer separation of roles and functions.””

Another analyst of Chinese politics has made
similar comments. While acknowledging that ‘the
relationship between Party and State represents a
legal dilemma which defies any neat logical
solution,’® he remarks that the new Constitution is an
indication that ‘the CPC® will henceforth operate
behind the State line and will abide by the
Constitution.’!©

If we compare the new Constitution with the
previous ones'!, we can see that there has been a
major step taken by Chinese authorities to maintain
the difference between the Party apparatus and the
State machinery.

It was provided in 1975 Constitution that the
Communist Party of China was the core of leadership
of the whole Chinese people!?. In addition, it was
provided in the same document that all citizens
must support the leadership of the Communist Party.
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In fact it was stated that it was their fundamental
duty to do so!3. These two provisions illustrated in
a vivid manner the complete dominance of the Party
over the State'*. The basic demarcation between
State and Party was virtually non-existent even at
the theoretical level under this Constitution. The
same provisions could be found in the 1978
Constitution despite the fact that it is generally
described as less radical than the 1975 one.

However the situation is said to have been
changed under the new Constitution. Such ‘strange
provisions’! 5 are not to be found in it. It is pointed
out that:

The new State Constitution reflects the attempt
to free the State from the grip of the Party. It
reverts to the approach of the 1954 Constitution
where the power of the Party was hidden in the
Constitution. Thus reference to the Party as the
*“core of leadership™ has been dropped as has the
claim that it is the citizens’ duty to support the
Party’ Now citizens are just said to have the duty
to abide by the Constitution and the law!®.

It is submitted that such changes are indeed
significant. They signify the trend toward constitu-
tionalism. However, the exclusion of provisions
concerning Party leadership is just a general
manifestation of the development towards the
separation of Party and the State. Specific areas must
be studied to ascertain whether the new Constitution
has fostered the growth of constitutionalism.

5 Unless otherwise provided, Party in this paper refers to
the Communist Party of China.

6 Tony Saich ‘The Fourth Constitution of the People’s
Republic of China’ (1983) 2 Review of Socialist Law
116.

7 Bryon Weng ‘Draft Constitution of the People’s
Republic of China’ (1982) China Quarterly 493.

8 Ibid 494,

9 CPC is the short form for the Communist Party of
China.

10 Weng, op cit 494.

11 See note no. 2.

12 Article 2 of the 1975 Constitution.

13 Article 26 of the 1975 Constitution, in Chapter 3, on
the Fundamental Rights and Duties of Citizens.

14 An underlying assumption in this paper that Party
leadership shall only be exercised through legal
channels. It should only propose; it should not
participate directly in the management of the country.
That would be the domain of the State machinery.

This may sound too Western a standard. However the
failure of the country to develop itself economically
and technologically may be a consequence of direct
party intermeddling with State life. It seems that the
Soviet Union, also a Socialist State, has maintained a
proper separation of Party and State, and there is no
evidence that the Party status is being threatened by
this. Should China not follow suit?

15 Weng, op cit 494. Where the author is discussing those
provisions in the former constitutions such as that the
CPC was the core of leadership of the whole Chinese
people etc.

16  Saich, op cit 116. He provides further that ‘Direct
Party Control is weakened further by dropping the
provisions that the Party and its Chairman lead and
command the People’s Liberation Army and dropping
the stipulation that the Premier be appointed on the
recommendation of the Party’s Central Committee!’
See similar comments by Byron Weng, op cit 494.
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III CONSTITUTIONALISM AND THE
INDEPENDENCE OF THE JUDICIARY

It is argued that Article 126 of the new
Constitution serves as a major indication of the trend
towards constitutionalism. The Article provides that
‘the people’s courts shall, in accordance with the law,
exercise judicial power independently and are not
subject to interference by administrative organs,
public organizations or individuals’. An author
exclaims that by including Article 126, the new
Constitution ‘has, in theory, re-established the
principle of the independence of the judicial
organs.’!”

The present Article 126 is not unprecedented. In
the 1954 Constitution, a similar but less vigorously
worded provision was included'®. However, there
was no analogous provisions in both the 1975 and
1978 Constitutions. In the place of ‘independent
adjudication’, the Maoist concept of ’mass line’ was
advocated and relied upon as part of the adjudication
system!?.

Hence it seems that the new Constitution has
made an important change with respect to the power
of the courts. But does Article 126 of the new
Constitution truly lay down the foundation of
judicial independence, ie, no direct Party interference,
and more specifically, no arbitrary, behind-the-scenes
pressure on the presiding judge to decide a case in a
certain way? To answer this question, the background
of the Article must be examined.

In discussing the meaning of Article 78 of the
1954 Constitution which is basically the equivalent
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to Article 126 of the new Constitution, Chia Chien?°
argued that the Constitution (1954) had placed the
judiciary in a special category. And that it was
inappropriate for the Party to exercise direct leader-
ship over the courts as it did over the other
governmental agencies?!. Moreover, he claimed that
Party interference in the trying of specific cases was
a violation of this particular constitutional

provision?2,

According to Chia, the proper meaning to be
assigned to Article 78 was this:

The Party realizes its leadership over the work of
the courts by enacting laws. Law is the will of
the People, and also the will of the Party. When
judges are subject to the law, this amounts to
their being subject to the leadership of the Party.
Therefore judges need only be subject to the law
and must not receive any other leadership from
the Party.23

This interpretation, if accepted by the leadership,
would be the best indication of constitutionalism in
the sense that judges are independent from the Party
and are only obliged to apply the law. Party
leadership would be restricted to the sphere of
general political supervision.

In fact Chia Chien was not the only Chinese
leader to hold such an opinion. The first President of
the Supreme People’s Court endorsed such a view. In
a speech he made at a Party Congress?# held in 1956,
he implicitly admonished Party cadres against their
intermeddling with the independent judicial process.
He criticised those local Party cadres for failing to
distinguish between the Party and the government.

17 1Ibid 120.

18 Article 78 of the 1954 Constitution provides that ‘In
administering justice the people’s courts are independ-
ent, subject only to the law.’

19  Article 25 of the 1975 Constitution provides that ‘The

mass line must be applied in procuratorial work and in
trying cases. In major counter-revolutionary criminal
cases the masses should be mobilized for discussion
and criticism.
Article 41 of the 1978 Constitution provides that ‘In
accordance with law, the people’s courts apply the
system whereby representatives of the masses
participate as assessors in administering justice. With
regard to major counter-revolutionary or criminal
cases, the masses should be drawn in for discussion
and suggestions.’

20 The romanization would be Xia Xien. He was a noted
figure in the Chinese legal field prior to the Anti-
righist movement in 1957.

21 J A Cohen, ‘The Communist Party and ‘“Judicial
Independence 1949-59”. (1969) 82 Harvard Law

Review 992.
22 Ibid 992.
23 Ibid 992.

24 The Eighth National Congress of the CPC which was
held in September in Peking. It was the first one since
1945. A new Party Central Committee was elected and
Mao Tse-tung was elected as chairman.

See Peter Cheng, A Chronology of the People’s
Republic of China, (Littlefield, Adams & Co, 1972)
64.
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However, officially, Chinese authorities never
really intended Article 78 to bear such a liberal
meaning. Chia Chien and his supporters had over-
estimated the importance of an independent judiciary
in the eyes of the Communist Party. Actually it is
well known that the Party had always had direct
control over the courts and indeed the whole legal
system.

The official interpretation given to Article 78
was this:

Article 78 made it clear that in China it was the
courts, and not the individual judges, that were

to conduct adjudication independently, in
contrast to the situation under the Soviet
Constitution.?5

Thus a literal meaning was given to the provision,
‘the people’s courts are independent’. The courts’
independence was differentiated from judges’
independence. Actually, in addition to certain legal
supervision?® the judges have always been under the
control of the Party committee at the corresponding
level.

The nature and extent of the Party’s control is
explained in the following manner:

Whether the facts of a case are clear, the evidence
is convincing; the defendant should be subject to
criminal sanction and what criminal punishment
should be imposed on the defendant, should be
sent to the secretary in charge of political — legal
affairs of the local party committee at the same
level for review and approval. This is called the
system of deciding a case by the secretary.?”’

The same article goes on to point out that ‘before a
case is referred to the people’s court for trial, the
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secretary must have previously decided the punish-
ment to be imposed.’>® And since the relationship
between the secretary and the people’s court at the
same level is that between a superior and a
subordinate, the courts has no choice but to accept
the instructions of the secretary?®. This has been
the unquestioned system since the founding of the
PRC3?,

If the fall of the ‘Gang of four’ signified some
basic changes in the Chinese system, the reappoint-
ment of Deng Xiaoping to Party post3! served as a
catalyst of the transformation in both the political
and economic areas. As Chinese leaders are now more
concerned to establish a stable and comprehensive
legal system, the question of judicial independence
has been raised again. And there are clear indications
that some leaders are not satisfied with the practice
of Party secretary reviewing cases and making
decisions for the judges32. In other words, they
advocate that not only should the courts be
independent but the judges should also be
independent from the Party secretary.

At the first Academic Seminar organized by the
Zhonggin City Law Association in late 1979, the
participants took the following view:

The leadership exercised by the various level
party committees toward the cadres ...... of the
court should primarily focus on strict supervision
over their strict compliance with and impartial
execution of the law.33

The criticism against Party interference in judges’
function is not without grounds. Not only is such
practice a violation of the basic concept of constitu-
tionalism, ie, it tends to confuse the line between the
Party and the State, it leads to many unjust results

25 Cohen, op cit 993.

26 Apart from the question of Party control, judges are
never said to be independent. There are supervision
coming from the people’s congresses, the procuracies,
the next higher level courts and the masses. See ‘The
Independent Exercise of The Power of Adjudication is
a Glorious Task Given By The New Constitution to
the people’s courts’ Essays on Constitutional law
(Chinese legal society 1983) 242. (Chinese in original,
own translation).

27 Hungdah Chiu, ‘Structural changes in the Organization
and Operation of China’s Criminal Justice System’
(1981) 7 Rev Soc Law 53 at 59. Professor Hungdah
Chiu was citing from a Chinese law journal. See note

43 of his article.

28 Ibid 59.

29 Ibid 59.

30 According to Professor Cohen, independence of the
judges was a developing trend prior to 1957. But since
the Anti-Rightist movement, such development was
suffocated. See Professor Cohen’s discussion of the
changes in his article as cited in note no. 21.

31 Deng Xiaoping’s re-emergence took place in late 1977.
For a succinct discussion of Deng’s rise and fall and
his relationships with the Chinese pragmatic policies
see J A Cohen, China's Changing Constitution.

32 Chiu, op cit, 60.

33 Ibid 60-61.
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and causes hardship. Among problems such as delay
and mistakes3#, the most serious defect concerning
Party interference is that there is no mechanism for
review of the Party secretary’s decision.

Peng Zhen, who was then the head of a law
commission under the Standing Committee of the
National People’s Congress, stated in October 1979
that Party committees should not concern themselves
with actual cases which were matters for the court.
And he agreed that Party leadership over the judges
should be restricted to political leadership.3®

Peng Zhen’s statement seemed to have reflected a
change of attitude on the part of the Party Central
concerning the relationship between the judge and
the secretary in charge of political and legal affairs.

Actually in the same year, a Party Central
directive was released to order the abolition of the
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practice of deciding and reviewing of Court cases by
the Party committee at the corresponding level®®.
The then President of the Supreme People’s Court,
Chiang Hua remarked that the directive introduced
a major change in the system. It would change the
conventional practice of the Party’s domination of
the judiciary. And that it was a guarantee at the
leadership level of ‘true’ judicial independence3”.

In light of this directive, it is expected that there
would be an unambiguous provision included in the
new Constitution to prevent further Party control of
the judges. However, the new provision is far from
clear as a judicial independence statement. It is stated
in Article 126 that ‘the people’s courts shall, in
accordance with the law, exercise judicial power
independently and are not subject to interference by
administrative organs, public organizations or
individuals.” Basically, the language is that of the
1954 Constitution (Article 78) and it is not certain

34 Professor Hungdah Chiu stated in his article (note 27)
that there are five major problems about such a system
of Party Secretary reviewing cases.

1) The secretary has voluminous tasks to do and
sometimes it is not possible for him to decide
cases for several months, thus causing delay in
the timely handling of cases.

2) The secretary’s decision on cases usually takes
the form of “‘surprise attack”, ie, he decides
several or even several dozen cases at one time. It
is not possible for him carefully to study the
facts, evidence, and the nature of each individual
case.

3) If a court disagrees with the handling of a case by
the Party Committee (ie, by the political-legal
secretary), there is no rule prescribing that the
court can request the party committee to
reconsider the case. The rule is “whatever is
approved (by the Party Committee) should be
executed”’.

4) Since arrest and sentencing are all decided by the
secretary on behalf of the Party Committee, in
the course of trial by the people’s court, the
court has no choice but to sentence the accused

in accordance with the decision of the Party
Committee, even if the result is contrary to law.
5) When the secretary decides a case incorrectly, his
attitude is “an official will never regret his
decision’’; the secretary consistently refuses to
correct his mistakes. For example, in a city a
homicide suspect had been detained for eighteen
years despite the fact that the higher-level
judicial organ had already decided that there was
no evidence proving his guilt. He was held
because the leadership insisted that in order ‘“‘to
maintain the decision of the city party
committee” he should not be released.

35 Peng Zheng, ‘Several Questions Concerning Socialist
Legal System’ (speech at Party School in September
1979) (1979) 11 Honggi 3 (in Chinese; own transla-
tion).

36 The actual directive is not available. But the existence
of such a directive and its content was reviewed by the
former President of the Supreme Court. People’s
Daily, 25th Aug 1980.

See Albert Chen’s article ‘The Developing Legal
System in China’ (1983) 3 HKLJ 292, at 311 Note 90.
37 People’s Daily, 25th Aug 1980.
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whether  public  organizations®® include the

Communist Party and whether individuals®® include
the secretary in charge of political and legal affairs.
So even at the theoretical level, it is doubtful whether
the new Constitution has brought about judicial
independence.

In any event, it seems that Party interference
continues to exist in practice. In an article published
in 1983, it was pointed out that the practice of Party
committee controlling the State organs remained
active even after the adoption of the new Constitu-
tion. And it was specifically stated that ‘some leading
Party cadres continue to interfere with the work of
the judicial department by making telephone calls
and writing notes to the judicial organs concerned.’#°
A vivid example of Party interference is discussed in
the leading law journal in China. The Party secretary,
who had forced the court to grant a divorce order and
to sanction certain illegal arrests, was criticised as
having disobeyed the Constitution and the law.*?
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In view of this, it is doubtful how much the
Party Central directive and the vague Constitutional
provision have assisted in achieving judicial independ-
ence. Interestingly, there are some Party leaders who
are of the opinion that they really have not resolved
the basic problem. It is stated that:

The constitution provides that the people’s court
shall  exercise its  adjudication  power
independently ...... and not subject to (external)
interference. But the interpretation of this
provision varies. On one hand, there should be
independence, on the other, adjudication work
should be placed under the supervision of the
Party. How to connect these two ideas? So far
this question has not been resolved properly.*?

And if in normal times, it remains unclear whether
the Party should interfere in the judicial process, in
the midst of a political campaign, the Party would
definitely have the final say in the cases before the
courts.

38 The situation should be analysed chronologically. The
1954 Constitution carried the provision that ‘in
administering justice, the People’s Courts are
independent, subject only to the law’. There was no
similar provision in both the 75 and 78 Constitutions.
In 1982, a draft of the revised Constitution was
prepared by a special committee headed by Peng Zhen.
Article 128 of the draft stipulated that ‘the people’s
courts exercise their judical authority according to law
and are independent of intervention by administrative
organizations, organizations ( |4/} ), and individual.’
However, in the promulgated Constitution (ie, the new
1982 Constitution) ‘organizations’ was changed to
‘social organizations’ ( il (7[4]f" ).

The interesting point is that in both the official
English editions of the Constitution, what in literal
Chinese meant ‘social organizations’ was translated
into ‘public organizations’.

Although it is not always useful to concentrate too
much on the literal meanings of certain terms
especially where translation is involved, the subtle
discrepancies seem to reflect the sensitiveness of the
issue and the existence of disagreement. Clearly the
terms ‘organizations’ and ‘public organizations’ are
wide enough to include the Communist Party. But
‘social organizations’ apparently does not. And the
problem is if the Party is included, its interference in
the judicial process would be treated as a direct
violation of the Constitution. (See also appendix on
the amendment to the Organic Law of People’s
Courts. The term ‘social organization’ is used.
Therefore there is a terminological ambiguity and
inconsistency among the revelant provisions.)

39 So far the discussion of Article 126 is focused on the
question whether ‘organizations’ include the Party.
Perhaps there should be more analysis on the meaning
of ‘individuals’ in the provision.

Officially, ‘individuals’ seems to refer to those
ordinary citizens or cadres who have certain private
interest in the case before the court and not the
political-legal affairs secretary whose conventional task
is to review judicial decisions. (See ‘The People’s
Courts and People’s Procuracies’ in Talks On the PRC
Constitution, (Laws Publication Society 1983) 98.
However, there are clear indications that certain more
liberal-minded cadres argue that ‘individuals’ include
the political-legal affairs secretary, and in fact all Party
leaders. (See Jiang Hua’s speech: People’s Daily, 25th
Aug 1980. See also (1983) 9 Jurisprudence 53. It is
stated therein that Article 126 refers to a situation
where Party leaders, no matter how high in rank, are
forbidden to force the courts to follow their opinion
rather than the law.)

40 Editorial ‘To Put Right The Phenomenon Of Violation
Of The Constitution And To Uphold The Dignity Of
The Constitution’ (1983) 5 Democracy and the Legal
System 2. (In Chinese, own translation).

41 Editorial commentary ‘Zhang Yauyu expresses, his
opinion on the wrong case of Chu Souchun’. (1983) 9
Jurisprudence 53.

42 A statement made by Chen Pixien, secretary at the
Secretariat of the Party Central, in an interview with
reporters of the journal Democracy and the Legal
System in Shanghai (1983) 3 Democracy and the
Legal System 2. (In Chinese, own translation.)
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The most outstanding example of the lack of
independence on the part of the judges is the recent
crackdown on crimes.*3 While the constitutional
aspect of the crackdown is subject to doubt and shall
be discussed later in this paper, suffice here to
mention that in a political campaign, the true
monitors are the Party cadres. All State organs,
including the courts, are but tools of the Party to
achieve the objects set by the Party.

First, there are indications that the courts are
directed to analyse legal concepts in a particular
manner in accordance with the latest Party policies.
In a Fazhi Bao article*#, the commentator criticizes
the view that to constitute the crime of hooligan
activities, the gang must possess a clear criminal
object, a detailed work plan, a tight organization and
a stable division of work within the gang. It is stated
that such as view is too restrictive under the current
condition and is an obstacle in the struggle against
crimes. The author suggests an alternative definition
which has much expanded the scope of the crime.*5

In another Fazhi Bao article, the commentator
argues that the subjective element of the criminals’
behaviour should be stressed rather than the actual
consequences of the crime in determining the correct
punishment to be given to the convicted persons. The
author gives an example that a person should still be
convicted of murder even if the victim is subsequently
saved. This is so because of the malicious thought he
has in perpetrating the crime.?® In addition, the
author goes further and states that the masses’
opinion should be considered in meting out punish-
ment to the criminals.®” This amounts to forcing the
court to take into extra-legal considerations in
deciding on the question of punishment.
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What’s more alarming is a sweeping statement
included in the People’s Daily editorial entitled ‘We
must severely crack down on criminal activities’. It is
expostulated that ‘no attempts should made
obstinately to interpret legal clauses and the range of
penalty measures in favour of criminals and to the
detriment of the people.”*8

Both Fazhi Bao and People’s Daily are official
media subject to the control of the Party. Opinions
expressed therein no doubt reflect current Party
policies. These commentaries could well be part of
the Party directives addressed to the judicial organs,
particularly to the courts. It is difficult to envisage a
situation where the judges would refuse to accept
these policy instructions. Any attempt in this
direction would be treated as undermining the Party
leadership. The best evidence that judges have acted
on these directives is the fact that they had begun
cooperating with other judicial organs in dealing
with the criminals in a quicker and harsher manner
before the relevant codes were amended.*®

How is this kind of interference justified? This
turns on the meaning and nature of the Party’s
political leadership over the judiciary. Even when
Jiang Hua was calling for independence of the judges,
he was careful in adding that no Party interference
did not mean that the courts need no longer be under
the leadership of the Party. The latter, it was said,
would continue to exercise such leadership through
its ideological lines and policies.’® Thus, it is
apparent that the Party had a reserve power in terms
of supervising the courts to ensure that certain basic
Party policies are carried out and the reserve power
would be used in promoting a political campaign.

43 Officially began on 6th Aug 1983 where thousands of
alleged criminals were arrested and later executed. The
crackdown is an on-going process.

44 Zhongguo Fazhi Bao in Chinese means Chinese Legal
System Newspaper. It is published by the Department
of Justice. Its views are said to represent the official
line. See Note 8 of Albert Chen’s article, ‘The
Developing Legal System in China’.

45 ‘On How to Define Hooligan Gangs’, Fazhi Bao, 16th
Sept 1983.

46 ‘On the Question of Determining the Appropriate
Amount of Punishment’ Fazhi Bao, 16th July 1983.

47 Masses’ opinions are not a factor to be considered

either in deciding conviction or sentence under the
criminal code. However the role of the masses has
been emphasized again for the purpose of the
crackdown as a political campaign against the
criminals.

48 People’s Daily, 4th Sept 1983.

49 Some criminals were executed where they should have
been imprisoned before the relevant codes had been
amended by the NPC standing committee. Detailed
discussion of this aspect of the campaign is provided
later in the paper.

50 People’s Daily, 25th Sept 1980.
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Judicial independence is a crucial concept in any
legal system. No reliance and faith would be placed
on a system of courts which is just the puppet of
another organ which pulls the string behind the veil.
The concept of ‘justice must not only be done but
must be seen to be done’ is not the wisdom of a
particular culture; it reflects the mechanism of basic
human psychology.

To sum up, since the founding of the PRC, the
Party has exercise different degrees of control over
the judicial process at different stages. There is never
the tradition of judicial independence. Chinese
leaders have frequently asserted that ‘judicial
independence’ refers to the independence of the
courts as an institution. However, we see that even
this narrower meaning is not followed in reality. The
courts are subject to the control of the Party, more so
during political campaign. Although recent develop-
ments indicate that there are possible changes, it
remains to be seen whether such ‘liberal’ attitude can
take root in theory and in practice.

In light of this background, the argument that
Party intrusion into the sphere of judicial work is
abolished by the new Constitution is not supported
by the facts of Chinese political reality.

Perhaps it could be added here that even if judges
are given independence, the problems involved in
judicial work would still remain. A basic problem is
the qualification of the judges. During an interview
with certain judicial personnel which took place in
1974, a western scholar was informed that ‘the
majority of judicial workers came from worker;
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peasant or military backgrounds’ and only a small
minority were university graduates®!. Since the
Chinese leadership has just began to pay serious
attention to the legal system in the recent years, the
qualification of the judges would remain a problem.
Unless better qualified judges are appointed®?, the
quest for judicial independence would be an empty
claim. Unqualified judges would be more ready to
rely on the Party Secretary.

IV  CONSTITUTIONALISM AND THE NPC
SYSTEM

From the above discussion, we see that the new
Constitution fails to guarantee constitutionalism in
the area of judicial work. Party interference remains
possible in theory and in practice. The question to
be discussed now is whether a proper division of
power between Party and the State is achieved in the
area of legislative work. Here the main issues are the
relative status of Party policies and State laws, and
whether State laws could be directly replaced or
changed by the Party.

It has been argued that Party intrusion into
legislative work is necessary before the promulgation
of the seven basic law codes. This is so because as
there were little formal laws in existence, Party
policies had to play the role of law in most cir-

cumstances’ 3,

The usual explanation for the lack of formal legal

codes until 1979 is attributed to the institutional

weakness of the National People’s Congress>* as a

.51 Gerd Ruge, ‘An Interview with Chinese Legal Officials’
(1975) China Quarterly 121.

52  An additional paragraph is now attached to Article 34
of the Organic Laws of the People’s Courts. Judges
must now have professional legal knowledge. This is an
encouraging development. See appendix.

53 Prior to the codification of basic laws in 1979, there
were individual laws and regulations acting as the legal
basis of the Judges’ decisions. The draft of the

criminal code had also been relied upon. Party
policies, of course, played the leading role.

This situation is recognised in all Chinese legal
materials. See generally.

Basic theories in Law, (Peking University Press, 1982)
and Four Hundred Legal Questions and Answers,
(Xueline Publication Society, 1982) (Both in Chinese).

54 The short form is NPC.
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legislature®®. It is pointed out that even Chinese
lawyers have criticised the NPC as being too large in
size, too infrequent in meetings and too short in
meeting time, for it to carry out its legislative
functions properly®®. The proposed remedy is a basic
organizational change in the NPC system to be
brought about by the new Constitution. Where
previously laws must be made by the NPC itself, now
the legislative power is shared between the NPC and
its Standing Committee>”.

However, it is submitted that to put the blame
on the NPC for not being able to set up a comprehen-
sive and rational network of legal codes for the
country is putting the cart before the horse. The
truth is that the Party or rather some Party leaders’
attitude has been the main obstacle to the proper
functioning of the work of the NPC.

It is implicitly stated by Peng Zhen that the
cause for the delay in promulgating the legal codes is
really a political one and has little to do with the
efficiency of the NPC system®®. He remarks that
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responsible leaders in the NPC have always been
actively involved in the preparation of the various
drafts of the codes. And the 33rd edition of the
draft of the Criminal Code was completed in 1963%°.
However, it never got past the Party Central®®.
According to Peng Zhen, such intriguing situation is
the result of the attitude, then prevailing among
certain Party leaders, that so long as there are Party
leadership and Party policies, positive laws are
unnecessary®!. In other words, there is a fear that
the Party’s supreme position might be hampered by
the existence of a regular and formal legal system.

The mistrust for positive laws was heightened
during the Cultural Revolution®?. The ‘leftist’ Party
leaders charged that the laws®> were ‘a shackle’ and
‘a straight jacket’ holding back the mass move-
ments®*, binding the hands and feet of the Party.
Moreover, it was explicity stated in this turbulent
period that law was inferior to Party policy. And it
was asserted that a citizen who had violated Party
policies would be punished accordingly as it would be
so had it been a violation of law® 5. The line between

55 The NPC is a representative assembly composed of
some 3,000 delegates called deputies. They are elected
by the people’s congresses at various sub-national
levels. At the national level, the deputies would select
a group among themselves to constitute a standing
committee which is the permanent body attached to
the NPC. There are now about 200 standing
committee members. Moreover, there are various
special committee established under the standing
committee to assist the NPC standing committee in its
routine activities.

The NPC will meet once a year and the NPC as a
whole is elected for a term of five years. The NPC
meeting is convened by its standing committee.
However, a session of the NPC may be convened at
any time the standing committee deems this necessary,
or when more than one-fifth of the deputies to the
NPC so propose.

The standing committee of the NPC is elected for the
same term as the NPC; it exercises its functions and
powers until a new standing committee is elected by
the succeeding NPC. In addition, it is provided that
the chairman and vice chairman of the standing
committee shall serve no more than two consecutive
terms. See the 1982 Constitution, Chapter three,
section 1.

Thus it could be said that the NPC system is the
‘matriarch’ of all laws and government agencies. Only
the NPC can create new organs and make new laws.

No other State organs enjoy a higher status than the

NPC.

56 Saich, op cit 116.

57 Article 58 of the 1982 Constitution. It proclaims that
‘the National People’s Congress and its Standing
Committee exercise the legislative power of the State.’
There are two points to be mentioned, however:

1) The change was not as drastic as it appeared to
be. Ever since 1954, the Standing Committee had
been delegated by the NPC authority to make
laws.

2) The laws made by the Standing Committee is
lower in status than the basic laws made by the

NPC itself.
58 Peng Zheng, op cit, see note no 35 at 4.
59 Ibid 4.

60 Then headed by Mao Zedong. Peng Zheng said that the
33rd edition of the draft of the Criminal Code was
checked by the Central Committee and Mao
personally. He did not explicity say that Mao rejected
the draft, but the implication was plain.

61 Peng Zheng, op cit at 4.

62 Took place in 1966. The ‘official’ duration of the
Cultural Revolution is said to be 10 years.

63 As pointed out earlier, China had a few scattered laws,
civil and criminal. It seemed that the ‘leftist’ Party
leaders felt uncomfortable even with these few laws.

64 Chen, op cit 292.

65 See Chinese Law and Government 1969.
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Party and State was destroyed. The consequence of
such a development turned out to be a ‘holocaust’®.

Now China has a set of legal codes®”’. Does this
mean that the Party can no longer ‘legislate’ by
formulating policies? And under the ostensible trend
toward constitutionalism, does the new Constitution
solve the problem of the relative status of law and
policy? It is contended that the new Constitution has
achieved very little in this regard.

To give effect to the spirit of constitutionalism,
the new Constitution should, ideally, include a
provision stipulating that laws are above policies in
terms of binding authority; and that although laws
may originate from policies, once the policies have
been transformed into laws according to prescribed
procedures, no subsequent change is permitted unless
there is a proper amendment. Such a statement would
neatly dovetail with the development that ordinary
citizens are no longer required by the constitution to
give active support to the Communist Party, as
discussed earlier.

Unfortunately the new Constitution is silent on
this crucial issue. Furthermore, after the promulgation
of the new Constitution, there remains the opinion
that Party policies are higher than laws for the latter
must be interpreted according to the former and
where the law was unclear on a certain point, policy
must be resorted to as direct authority®8. If such an
opinion represents the official attitude of the
leadership it is argued that the new Constitution has
in effect provided no channel for introducing
constitutionalism in legislative work. The line that
separates laws from policies continues to be blurred.
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The expansion of the power of the Standing
Committee of the NPC can at best produce laws on
a regular basis; it cannot solve the basic problem of
the domination of party policies over laws.

V  THE JOINT PARTY AND STATE COUNCIL
RESOLUTION

Moreover, the new Constitution fails to define
conclusively the legal procedure of law making and
the exact categories of State laws. The loophole,
perhaps intentionally created, allows the Party to
interfere in the regular legislative process. This
criticism is made with reference to the obviously
still existing practice of the issuing of joint Party and
State Council directives®®. It is pointed out that in
order to solve certain important questions, the Party
Central and the State Council would issue a joint

directive’©,

It is stated that such joint directive has a
powerful effect. It could directly mobilize all Party
members and all citizens to implement the decision
contained in the directive. This way of legislating is
described as ‘a way by which the Party may exercise
political leadership in a legal manner’”!.

The existence of the joint directive is against the
trend toward constitutionalism. And this method of
legislating also raises a question of constitutional
importance. According to the new Constitution, the
rank of Chinese law is as follows: the Constitution,
the basic laws enacted by the NPC itself, the ordinary
laws enacted by the Standing Committee of the NPC,
and the administrative orders and regulations made
by the State Council”2. But where does a joint Party

66 Fox Butterfield, China: Alive in the Bitter Sea
(London H&S 1982) 19.
Albert Chen in ‘The Developing Legal System in
China’ described the Cultural Revolution in the
following terms : ““...... law and order completely
broke down in China. Society was at war with itself.
Millions were arbitrarily arrested, detained, tortured
or murdered. The minimal protection of the invi-
olability of the body and personal property of the
person, normally concomitant with civilization, was
non-existent. It was one of these tragic moments in
human history ...... -

67 Formally put into effect in 1980 January 1.

68 Chen Shouyi, Foundamental Legal Theories, (Peking
University Press, 1981) 231-234. In fact it is pointed

out here that in some situations, laws are just legalized
party policies that have been implemented for a period
of time. This is intriguing because by that time, the
codes were in effect already.

69 Ibid 344.

70 Ibid 344.

71 Ibid 344. A recent example of this type of joint
resolution is the “Decision Concerning The Attack on
Serious Criminal Offenders In The Economic Sphere.”
See generally Liu Yueqing, Questions and Answers on
the Open-Door Policy (Law Publishing Society, 1983)
85 (in Chinese, own translation.)

72 See the various Chapters and sections in the 1982
Constitution.
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and State Council order stand in this hierarchical
system of laws?

The Constitution provides that the State Council
administrative orders must be enacted in accordance
with the Constitution and the various Statutes’3.
Does the direct involvement of the Party transform
the nature and elevate the status of the administrat-
ive order?

The answer to this question has a direct bearing
on the jurisdiction and efficacy of the NPC system.
It is not entirely clear whether the Standing
Committee of the NPC could quash such an order by
relying on Article 67(7) of the new Constitution’?.
Apparently the Standing Committee of the NPC as a
State organ does not have jurisdiction over the Party
decisions. Nevertheless, it could be argued that by
acting together with the State Council, the Party has
in effect submitted itself to the jurisdiction of the
Standing Committee in the particular instance. And
therefore the Standing Committee can annul the
decision if it appears to the Committee that such a
decision has infringed a Constitutional or Statutory
provision. These questions should not be disregarded
as mere academic only. If the Chinese leaders’
intention is to rebuild a functional legal system, each
block has to be laid down properly in order to form a
solid foundation. And hence these paradoxical
problems of political power and State jurisdiction
must be resolved.

In any event, even if it could be argued that the
joint directive is, technically, not a violation of the
Constitution since the latter does not explicity
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prohibit this?5, this ‘irregularity’ would better be
abolished. Although the directive provides the short
term benefit of efficient implementation of Party
policies but this benefit is outweighed by the long
term disadvantage of impeding the progress toward
constitutionalism.

VI THE STATUS OF PARTY POLICY VIS-A-VIS
THE FORMAL LEGAL CODES

Finally there is evidence that where there is a
conflict between Party policy and existing laws, the
former prevails. The recent nation-wide crackdown
on crimes serves as a timely example that despite all
constitutional appearances, the Party remains the
ultimate holder of ‘legislative’ power. In fact,
particular policies may be formulated with the
specific aim of replacing existing laws.

According to a local journal which is generally
reliable for its coverage of Chinese political develop-
ments’®, the crackdown campaign’” officially began
on August 6 1983. About 3,000 criminals had been
arrested in Peking alone on this particular day.
Sweeping arrests of criminals had since then taken
place in different parts of the country’8.

The official justification for the crackdown is
that criminal activities has reached an unbearable
limit in the country and therefore harsh measures are
necessary to restore social order and to protect the
people’®. Crimes are no longer viewed as a social
problem. It is now a political question. Hence
criminals are labelled as the enemies of the socialist
system and that the crackdown is described as a class

73 Article 89 of the Constitution. The State Council shall
adopt administrative measures, enact administrative
rules and regulations and issue decisions and orders in
accordance with the Constitution and the Statutes.

74  Article 67(7) provides that the Standing Committee of
the National People’s Congress may annul those
administrative rules and regulations, decisions or
orders of the State Council that contravene the
Constitution or the Statutes.

75 Such a kind of joint resolution is simply not
mentioned in the Constitution.

76  Zheng Ming (in Chinese).

77 The official media never adopt this term ‘campaign’ to
describe the attack on the criminals. But the

circumstantial evidence, such as the rhetoric used, the
participation of the masses, the existence of quota for
execution, shows that it is really a campaign.

78 Zhou Huai Wai “Peking is undergoing a big clean up”,
(1983) 72 Zheng Ming 11.

79 According to Zheng Ming, same Party leaders have
actually been attacked by some hooligan gangs while
travelling. While the accuracy of this is not clear,
generally speaking it is a trite point that serious crimes
have increased since the open door policy pursued by
the pragmatic leaders.

See generally (1983) 5 Politics and Law 132 (in
Chinese).
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struggle to attack these enemies®?.

The local journal Zheng Ming reported that the
Party leaders were particularly alarmed at the increase
in gangster activities which posed as a direct threat to
social order®!. To deal with this problem, Chinese
authorities had come to the conclusion that new
policies should be adopted to suppress the mounting
criminal deeds. The leadership seemed also to have
decided that this change of policy should be kept
secret until the time was ripe for implementation.
The attack was to be sudden®?. The unpublished
policy slogans formulated for the purpose of the
crack down are ‘to deal with the criminals in a swift,
harsh and heavy manner’®3,

Once the crack down was in progress, the initial
arrest of 3,000 in Peking was overshadowed by the
mass rally organized on August 26%4. The rally was
held in a stadium in Peking. It seems to have been a
mass trial where both questions of conviction and
sentence were decided immediately by the court in
the midst of a vociferous crowd®5. During this
particular trial, thirty alleged offenders, including
murderers, gangsters, robbers, rapists and an
attempted rapist, were given immediate capital
punishment and the executions were carried out on
the spot3°.

[vol 10

The anti-crime campaign is an on-going process,
merging into the ideological purification campaign
programmed by the Party®”. Basically how a system
deals with criminal activities is no doubt a matter of
internal policy. And the sentencing of criminals is a
question for the court to decide after considering the
background of the convicted persons and the existing
social conditions®®. But it must nevertheless be done
according to law.

China, has now a Criminal Code and a Code of
Criminal Procedure to govern questions of criminal
conduct and criminal trials. The guiding principle in
the Criminal Law is clearly articulated in Article 1 of
the Code. It is said that the Law adheres to the policy
of ‘combining punishment with leniency’. In addition,
Article 57 states that ‘When deciding the punishment
of criminal elements, the sentence shall be imposed
on the basis of the facts of the crime, the nature and
circumstances of the crime and the degree of harm to

sogiety: ... ". And it had been specifically pointed out
that death penalty was to be used only on rare
occasions8?.

On the other hand, the Criminal Procedure Law
provides the accused with a number of procedural
safeguards such as the time limits concerning the
delivery of a copy of the indictment to him and for

80 During the operation of the campaign, rhetoric
became more political rather than legal in discussing
the issue of crimes and social order. While previously
Peng Zheng himself avoided using the political of
dicotomy of enemies and people to analyse the status
of criminals, this approach was dropped in the
justification of the harsh measures taken in the
campaign. The criminals are now described as new
social dregs who are hostile to the socialist system
and the leadership of the Party.

81 Zheng Ming, op cit 10. It was pointed that many of the
hooligan gangs were armed and possessed explosives.
Some were secret societies. But the official statement
is that most of them are underground political
organizations aiming at the overthrowing of the
communist regime.

82 Lo Bing, ‘The Robbing of Deng Xiaoping and the
Massive Arrest’, (1983) 72 Zheng Ming 9. It is pointed
out that the planning of the campaign had really
begun in February 1983 (in Chinese, own translation).

83 ( {ittl» ]t » {itit ) Hu Heng, ‘The Massive arrest
and the rule of Law’, (1983) 72 Zheng Ming 15. See
also, Editorial of Local newspaper, Daily Express,
25th Oct 1983.

84 Zheng Ming, op cit 7. This is the kind of mass trial
used frequently in the Cultural Revolution.

85 1Ibid 12.

86 Ibid 12.

87 Started in October 1983. A special committee was
appointed by the Party Central to implement the
policy of purging the Party of impure influences.

88 To look at the criminal as an individual and pass
sentence accordingly is provided in the criminal code.
And the Article, ‘The principle of sentencing of over
country’ (1979) 9 Hongi 73 points out explicitly
that under the existing codes, both questions of
conviction and sentence must be considered
objectively. The motive for the crime, the purpose of
the act, and the actual consequences of the crime must
be considered before passing sentence. But in the
campaign, once a person is arrested for a certain crime,
it seems that the elements discussed above would be
presumed to his disadvantage and this is not the
objective approach stipulated in the criminal code.

89 It is stated that ‘China cannot abolish the death
penalty yet, but it adheres to the principle of
executing the least possible number of persons’,
(1980) 23 Beijing Review 21.
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the delivery of subpoenas and notifications. This is
something crucial for the accused in terms of
preparing his defence®©.

In light of these statutory provisions, it seems
that the execution of those criminals was illegal.
There are legal limits to the proper punishment to be
meted out to gangsters, murderers, rapists and
robbers®!. And the death penalty was permitted only
in limited circumstances. Surprisingly the maximum
penalty for hooligan activities was only 7 years’
imprisonment®?2. In this regard, we can see that it
was the Party policy and not the law, which served as
a ‘legal’ basis for the crackdown. And the former
may be formulated to contradict the laws because of
political expediency.

VII PARTY POLICIES AND THE CONSTITU-
TION

It has been shown that State laws can be
displaced by Party policies especially when a
campaign is in motion. However, the development
of the crackdown exposed a deeper question relating
to the problem of constitutionalism. The problem
was manifested in several resolutions made by the
Standing Committee of the NPC. The resolutions
were released on September 2, 1983. And there were
three resolutions that concerned the present crack-
down?3. They are, first, the decision of the NPC
Standing Committee on severely punishing criminals
who gravely endanger public security. Secondly, the
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decision of the Standing Committee to amend the
Criminal Procedure Code, which purports to shorten
the time required for the delivery of the relevant
documents to the accused. And thirdly, the decision
to amend the Organic Law on People’s Courts, which
purports to allow provincial higher people’s courts to
approve death penalties in certain crimes, something
which should have been done by the Supreme
People’s Court.

Nevertheless, it must be remembered that the
mass trial had taken place on August 26, 1983. Thus
the purported amendments are defective vis-a-vis the
earlier executions. And such a defect is not cured by
a ‘retrospective’ clause.

Moreover, as the Standing Committee is dealing
with the basic laws which are made by the NPC itself,
any amendments made thereto must proceed
according to Article 67(3) of the new Constitution.
It is provided that the Standing Committee may make
partial supplements and amendments to statutes
enacted by the NPC provided that they do not
contravene the basic principles of these statutes.

Hence the amendments must be made within
bounds. The power of the Standing Committee is not
unfettered. It could be argued that the purported
amendments, had been made ultra vires the Criminal
Code and the Code on Criminal Procedure®32. The
basic principles embodied therein could not be
replaced under the pretext of making amendments.

90 Article 110 and Article 131 of the Law on Criminal
Procedure.

91 For the crime of murder, see Article 132; rapist,
Article 139; robbery, Article 150.

92 Article 160: ‘“‘whoever assembles a crowd to beat
people, stir up fights and cause trouble, humiliate
women or engage in other hooligan activities,
undermining public order, when the circumstances are
flagrant, shall be sentenced to not more than seven
years of fixed term imprisonment, criminal detention,
or control”.

93 The NPC decision on Punishing Certain Criminals;
Amendment to Law on Criminal Procedure; Amend-
ments to Organic Law on People’s Courts. See
appendix.

93a A researcher at the Chinese Academy of Social
Sciences suggests that six basic principles can be
extracted from the Criminal Law. There are four that
are relevant here. They are ‘meting out punishment
commensurate with the offence’, ‘protection of the

rights of citizens’ and ‘revolutionary humanitarianism’
and finally ‘opposing the imputation of a crime solely
to subjective factors or to the objective situation.” In
addition, we may add ‘combining punishment with
leniency’ as the basic principle (Article 1). It is argued
that the amendments of the criminal codes are
incompatible with them, particularly the basic
principle.

On the other hand, the amendment to Article 110 of
the law on Criminal Procedure contravenes Article 36
of that law as the former allows the determination of
questions of evidence pre-trial and out of court. See
appendix.

Chen Zhucheng, ‘Brief Introduction to the Criminal
Law’, (1980) 23 Peking Review 17.

Similar arguments are advanced in an unpublished
paper entitled ‘Codification And Its Effect On the
Pattern of Political Campaigns in the PRC’ by the
present author.
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These changes could only be brought about by the
NPC itself.

Apparently the amendments have been done
under the auspices of the Party. The logical conclusion
to be drawn is that where the Party finds it necessary,
it could issue policy directives which may contravene
the laws and even by-pass the Constitution. True that
the Standing Committee is now armed with the
power to supervise the implementation of the
Constitution, but it is unclear whether any steps has
been taken to exercise such power®?. Perhaps there
is some truth in saying that the NPC system is ‘at best
a legitimizing rubber stamp and a transmission belt’
of the Party policies®?.

VIII. THE STATUS OF THE PARTY AND
CONSTITUTIONALISM

The above analysis shows that the general object
of separating Party from the State has not been
adhered to in the area of legislative work. Even after
the promulgation of the basic laws and the new
Constitution, the Party may directly encroach upon
the legislative system. This conclusion inevitably leads
to the question whether the Communist Party of
China, being the Party in power, is bound by the
Constitution at all.

Interestingly the new Constitution seems to
suggest that the Communist Party is subject to the
State Constitution. An explicit statement to this
effect can be found in the Preamble of the new
Constitution. It is stated that:

This Constitution ...... is the fundamental law of
the State and has supreme legal authority. The
people of all nationalities, all State organs, the
armed forces, all political parties and public
organizations ...... on the country must take the
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Constitution as the basic norm of conduct, and
they have the duty to uphold the dignity of the
Constitution and ensure its implementation®®.

One author states that ‘such a clear statement of
constitutionalism is refreshing.’®”

Although this is only a statement contained in
the Preamble of the new Constitution, the signif-
icance of it should not be minimized. On the
contrary, it is stated that the Preamble is that part of
the Constitution which bears the highest authority. It
actually contains the guiding spirit of the whole
Constitution® 8.

The statement contained in the Preamble is
echoed in Article 5 of the Constitution, where it is
provided that ‘... All acts in violation of the
Constitution must be looked into. No organization or
individual may enjoy the privilege of being above the

Constitution and the law.’

A more direct statement can be found in the new
Party Constitution which is adopted on September 6,
1982°°. In its Preamble, it is proclaimed that ‘the
Party must conduct its activities within the bounds
set by the State Constitution and the laws. Further-
more Article 3 states specifically that Party members
must conscientiously abide by the Party discipline
and State Laws.’

In the Party journal Honggqi, a full discussion is
devoted to the significance of the declaration that the
Party must operate according to the State
Constitution' %%, The author tries to justify that such
a declaration should be implemented seriously. And
three arguments are advanced in this regard.

First, to require the Party to function within
the bounds of the Constitution and the law would

94 In fact it is doubtful whether the supervising power
does exist vis-a-vis the Party. It must be pointed out
that Peng Zheng, who is chairman of the NPC, is only
one of the Politburo members of the Communist
Party. In a conflictual situation, the wish of the Party
will apparently prevail over the claim of the NPC,
which is, afterall a state organ under the leadership of
the Party.

95 Weng, op cit 500.

96 Constitution of the PRC (Joint Publishing Co, 1982)
8.

97 Weng, op cit 493.

98 (1983) 4 Jurisprudence 12 (in Chinese, own
translation). In this particular Article, the author is
discussing the status of the Four Modernizations as
mentioned in the Preamble; however, he says that the
whole Preamble has a supreme status in the
Constitution.

99 At the 12th Party Congress.

100 Zhang Hui, ‘The Party must operate within the Scope
of the Constitution and the Law’ (1983) 4 Honggi 36.
See Albert Chen’s Article. (note 32).
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not hamper its leading role because the constitution
and the law are actually legalized Party policies'®!.
Secondly, the requirement would not bind the hands
and feet of the Party as some had suggested!°2. And
thirdly, the contention that the Party is bound by
the Constitution is a logical extension of the fact that
Party members are also ordinary citizens. And all
citizens are under a duty to abide by the Constitution
and the laws of the country!®3. This is closely linked
with the concept of ‘everyone is equal before the
law.’104

These arguments are somewhat circular and
paradoxical. And in light of the role played by the
Party during the crackdown on crimes, it is doubtful
how much of the budding principle of ‘supremacy of
the Constitution’ is followed in practice.

A caveat should be made regarding the claim that
Party members are to be treated as ordinary citizens
under the new Constitution. It is common knowledge
that Party members stand in a different position in
society. Compared with this social norm, the recent
recognition by the leaders that ‘everyone is equal
before the law’ is a feeble assertion.

Party members are usually given leading positions
in their respective units'®5. When a Party member
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has committed an act punishable by the law of the
State, they are often dealt with according to Party
discipline!°® which may often be a substitute for
legal punishment!®7. There are numerous examples
of this ‘unconstitutional’ practice!®8. There is no
clear sign that it is declining. In fact until recently, it
remains an unanswered question whether a Party
member could be arrested before his Party member-
ship is taken away!®®. Moreover, if the arrangement
of ‘segregated trials’ according to social and political
status’! 10 as reported by Professor Hungdah Chiu,
remains to be the standard pattern, the principle of
‘everyone is equal before the law’ would really be an
empty slogan. The Party members are clearly above
the law in practice.

Some tentative observations can be made
concerning the constitutional requirement that the
Party is bound by the Constitution and the related
concept of ‘everyone equal before the law’. First,
these principles are mere projections of an ideal that
remains to be achieved rather than a reflection of the
reality. Secondly, it is possible to argue that these
statements of principle do not intend to cover a
political campaign situation where direct Party
leadership is necessary. It is very likely that the
Chinese leaders themselves are unable to reach an
agreement on the problem of the relationship

101 Ibid 38.
102 1Ibid 38.
103 Ibid 36.

104 Article 5 of the 1982 Constitution. No individual is
above the Constitution and the law (Para-phrase of the
original Article).

105 This is naturally so as only social activists can become
Party members. They are described as pioneers of the
Chinese working class who possess socialist conscious-
ness. (Article 2 of the Communist Party Constitution.)

106 See Chapter 7, (Article 38 — 42) on Party’s discipline.
See also Chapter 8 for the function and structure of
the Party Disciplinary Committee, (the Communist
Party Constitution.)

107 In reality the existence of the Party Disciplinary

Committee poses a problem. The line between the
Committee and the public security organ is rather
unclear regarding the power to investigate.
Formally, the difference would be whether it is a case
of violation of Party discipline or a case of violation of
the criminal code. But as violation of law is also a
violation of Party discipline, the difference would be
blurred in reality.

108 For example, according to a report a Party Cadre who
has violated both an administrative order issued by the

State Council and the Criminal Code was only
‘punished’ by way of removal from his party position
in the commune, People’s Daily, 2nd Feb 1982.

See also Reuter Dispatch, 15th Dec reporting a case of
violation of economic laws by a vice minister of the
State Council. Obviously he was given an only warning
by the Party. There was no report of prosecution. He
merely made a public confession in the People’s Daily.
See also Hungdah Chiu’s article, op cit 62.

109 Questions and Answers About the Party’s Organiza-
tional Work (People Publication Society, 1983)
Question 233, 270.

110 Hungdah Chiu states that: while the recently enacted
criminal procedural law provides that everyone is
equal before the law, it has been disclosed recently by
a Vice-President of the Supreme People’s Court that
the jurisdiction of a people’s court over an individual
depends on the individual’s status in the Chinese
society: The basic people’s courts shall exercise
jurisdiction over common people; the intermediate
people’s courts over party cadres and ‘“‘democratic
elements” (ie, those persons who served as united
front instruments of the PRC); and the higher people’s
court over senior party cadres in the minister ranks.
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between the Party and the legal system. The
leadership shall continue to find a proper balance
between these two elements on a trial and error
basis!!!,

IX CONCLUSION

Constitutionalism has basically two aspects in the
context of the Chinese system. It includes a proper
separation of powers and functions between the Party
and the State and the supremacy of the written
Constitution. While the new Constitution recognises
the importance of these two principles in a general
manner, there are problem in their application to
specific areas. The judges are still controlled by the
Party Secretaries and Party policies still have a higher
status than State laws. The crux of the problem for
the development and growth of constitutionalism lies
in the Party. It depends on how much the party is
willing to concede in terms of direct control over the
state organs. The new Constitution, although in many
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respects an improvement over its predecessors, fails to
provide a final solution to this problem.

It is submitted that to say that the new
Constitution has brought constitutionalism to the
PRC and has uprooted the deep-seated mode of Party
dominance is exaggerated optimism. Perhaps the
commentators of the new Constitution have paid too
much emphasis on the literal meaning of the
provisions rather than analysing the provisions within
the context of Chinese political reality. However it is
hoped that a general recognition of the importance of
constitutionalism by the new Constitution may
gradually bring about the actual implementation of it.
After all it is crucial to the national scheme of
modernizations. The concept of constitutionalism is
important to a more stable system of government
and laws. Modernizations cannot be achieved if
normal State function is constantly interfered by the
ebb and flow of Party politics and power struggles.

111 The official statement is that China would develop a
legal system that has unique and distinct Chinese
features. Albert Chen is convinced that this could be
done. But clearly, there is no consensus regarding what

are distinct Chinese features. The trend seems to be
that the political dimension would always be an
integral part of the formal legal system.
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APPENDIX

NPC Decision on Punishing Certain Criminals
Xinhua in Chinese 1517 gmt 2 Sep 83

Text, as transmitted, of “the decision of the NPC Standing Committee on severely punishing criminals who
gravely endanger public security, approved at the second session of the sixth NPC Standing Committee on 2nd
September 1983”’:

In order to safeguard public security, protect the people’s lives and property and guarantee the progress of
socialist construction, we deem it necessary to punish severely criminals who gravely endanger public security,
and adopt the following decision:

(1) The following criminals who gravely endanger public security may be punished more heavily than
the severest punishment currently stipulated under Criminals Law, and may be punishable by the death penalty:

(a) The ringleader of a criminal gang or anyone who engages in serious gangster activities with a lethal
weapon or whose gangster activities are particularly dangerous;

(b) Anyone who commits intentional assault and battery and causes severe injury or death to another
person in an absolutely vile way, or engages in violence and causes injury to policemen or citizens who report,
expose and arrest criminals and stop criminal activities;

(c) The ringleader of a group engaging in abduction for purposes of trafficking in human beings or
anyone who abducts in a particularly serious way;

(d) Anyone who illegally makes, or trades, transports or steals weapons, ammunition or explosives in a
particularly serious way or with serious consequences;

(e) Anyone who organizes reactionary secret societies or sects and utilizes feudal superstitious beliefs
to carry out counter-revolutionary activities and gravely endangers public security;

(f)  Anyone who lures, houses or forces a female to engage in prostitution and whose case is particularly
grave.

(2) Anyone who passes on methods of committing crimes and whose case is less serious will be sentenced
to imprisonment for not more than five years. In a serious case, the offender will be sentenced to imprisonment
for not less than five years, and in a particularly grave case, the offender will be sentenced to life imprisonment
or death.

(3) After being made public, this decision applies to trials of aforesaid criminal cases.
Related articles and clauses of the criminal law (FE/6172/C/1)
Article 160

In vile cases, anyone who incites group fighting, creates disturbances, subjects women to indignities or
carries out other gangster activities to disrupt public order will be sentenced to imprisonment for not more than
seven years, detention or surveillance. The ringleader of a criminal gang will be sentenced to imprisonment for
not less than seven years.

Article 134

Anyone who commits intentional assault and battery will be sentenced to detention or imprisonment for
not more than three years. Whoever commits the aforesaid defence and causes severe injury to another person will
be sentenced to imprisonment for not less than three years and no more than seven years; if he causes death to
another person, he will be sentenced to life imprisonment or imprisonment for not less than seven years. Where
separate provisions are laid down in the current law, such provisions will be followed.

Article 141

Anyone who engages in abduction for purposes of trafficking in human beings will be sentenced to
imprisonment for not more than five years. In grave cases, the offender will be sentenced to imprisonment for not
less than five years.
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Article 112

The illegal making, trading and transporting of arms and ammunition or the theft in any form of guns and
ammunition from state organs, police or militiamen will be punishable by fixed-term imprisonment of not more
than seven years. In serious cases this will be punishable by fixed-term imprisonment of not less than seven years
or life imprisonment.

Article 99

Those organizing and utilizing feudal superstitious believes, secret societies or sects to carry out counter-
revolutionary activities will be sentenced to fixed-term imprisonment of not less than five years. In less serious
cases they will be sentenced to fixed-term imprisonment, detention, surveillance or deprivation of political rights
for not more than five years.

Article 140

Anyone who forces a female to engage in prostitution will be sentenced to imprisonment for not less than
three years and no more than 10.

Article 169

Anyone who lures or houses a female and makes her engage in prostitution for the purpose of seeking
profits will be sentenced to imprisonment for not more than five years, detention or surveillance. In grave cases
the offender will be sentenced to imprisonment for not less than five years; concurrently a fine may be imposed
or property confiscated.

Amendment to Law on Criminal Procedure
Xinhua in Chinese 1529 gmt 2 Sep 83

Text, as transmitted, of “decision of the NPC Standing Committee on the procedure to swiftly try criminals who
seriously jeopardize public security adopted at the second session of the Standing Committee of the Sixth NPC
on 2nd September 1983 (FE/6167/C/1):

In order swiftly and severely to punish criminals who seriously jeopardize public security and to safeguard
the interests of the state and the people, it is decided that:

(1) Criminals involved in homicide, rape, robbery, explosions and other activities that seriously threaten
public safety who warrant the death penalty should be tried swiftly if the major facts of the crime are clear, the
evidence is conclusive and they have incurred great popular indignation. These cases shall not be restricted by the
provisions in Article 110 of the Law on Criminal Procedure regarding time limits for the delivery of a copy of
the indictment to the accused and for the delivery of subpoenas and notifications.

(2) The time limit for appeals by criminals listed in the foregoing section and for the requests for retrial
by the people’s procuratorates is changed to three days from 10 days as stipulated in Article 131 of the Law on
Criminal Procedure.

Amendments to Organic Law on People’s Courts
Xinhua in Chinese 1537 gmt 2 Sep 83

Text, as transmitted, of “the decision of the NPC Standing Committee on the revision of the ‘Organic Law of
the People’s Courts of the PRC’ approved on 2nd September 1983 (FE/6163/C/9):

The second session of the Sixth NPC Standing Committee has decided to make the following revisions to
the *“Organic Law of the People’s Courts of the People’s Republic of China’:

(1) Article 2, clause 1, item 2 “special people’s courts™ shall be changed to “military courts and other
special people’s courts”. Clause 3 — “The special courts include military courts, railway transport courts, water
transport courts, forestry courts and other special courts” — shall be deleted.

(2) Article 4 — “The people’s courts exercise their judicial authority independently and are subordinate
only to the law,” — shall be revised to read: “The people’s courts exercise their judicial authority according to
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law and are independent of intervention by administrative organizations, social bodies and individuals.”

(3) Article 9 — “In handling initial trials, the people’s courts shall apply the system whereby
representatives of the masses participate as assessors in administering justice, except in simple civil cases or
minor criminal cases or cases otherwise specified by law™ — shall be deleted.

Article 10, clause 2 — “In handling initial trails, the people’s courts shall form a collegiate bench of judges
and assessors who are representatives of the masses, except in simple civil cases, minor criminal cases and cases
otherwise specified by law,” — shall be revised to: “In handling initial trials, the people’s courts shall form a
collegiate bench of judges or a collegiate bench of judges and assessors who are representatives of the masses;
simple civil cases, minor criminal cases and cases otherwise specified by law may be tried by a judge alone.”

(4) Article 13 — “cases involving the death penalty are to be handed down or approved by the Supreme
People’s Court. The procedure for reviewing cases involving the death penalty should be followed as prescribed
in section III, chapter 4 of the Law on Criminal Procedure of the People’s Republic of China” — shall be revised
to: “Except for cases handed down by the Supreme People’s Court, cases involving the death penalty shall be
reported to the Supreme People’s Court for approval. Whenever necessary, the Supreme People’s Court may
authorize the higher people’s courts in provinces, autonomous regions and municipalities directly under central
authority to exercise the power of approval in cases of murder, rape, robbery, use of explosives and other cases
seriously endangering public security and social order which involve the death penalty.”

(5) Article 17, clause 3 — “The judicial administration of the people’s courts at various levels is to be
administered by the judicial administrative organs™ — shall be deleted.

(6) Article 19, clause 2 — “A basic-level people’s court may set up a criminal court and civil court, with
each to have a presiding judge and a deputy presiding judge” — shall be revised to: “Basic-level people’s courts
may set up criminal courts, civil courts or economic courts, with each to have a presiding judge and a deputy
presiding judge.”

(7)  Article 22, clause 2 — “Render guidance to people’s mediation committees and judicial assistants
of people’s communes” — shall be revised to: “render guidance to people’s mediation committees”. Clause 3 —
“Administer justice within the limit of functions and powers authorized by higher judicial organs” — shall be
deleted.

(8) Article 24, paragraph 2 — “An intermediate people’s court shall set up a criminal court and a civil
court and may also set up other courts as needed” — shall be revised to: “An intermediate people’s court shall
set up a criminal court, a civil court and an economic court and may also set up other courts as needed. Item
3 — “Intermediate people’s courts of municipalities directly under the central government and such courts of
provinces and autonomous regions shall establish economic courts’” — shall be deleted.

(9) An additional paragraph will be added to Article 34 as item 2: “Judges of people’s courts must have
professional legal knowledge.”

(10) Article 37, item 1 — “Local people’s courts at various levels may be staffed with assistant judges
according to the needs of their work, who shall be appointed or removed by judicial administration departments”
— shall be revised to: “Local people’s courts at various levels may be staffed with assistant judges according to the
needs of their work, who shall be appointed or removed by the people’s court at the same level.”

(11) Article 42 — “The establishment, authorized size and structure of people’s courts at various levels
shall be separately stipulated by judicial administration organs’” — shall be deleted.
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CRI

. AND CRIMINAL

PUNISHMENT IN THE PRC

by Amy Lo Sau Han

INTRODUCTION:

Legal developments in China have undergone
very rapid and dramatic changes in recent years.
Since the arrest of the Gang of Four in late 1976,
there is a renewed interest among the leaders towards
the question of legality and the glaring need for laws.
For in a remarkable period of 30 years (1949—1979),
China had lived in a legal vaccum in which major laws
— apart from a few statutes on the crimes of counter-
revolution and corruption! — were non-existent. At
the nadir of these days, namely during the Cultural
Revolution, the entire legal apparatus became the
object of wanton attacks by the radicals while the
people were subjected to arbitrary arrest, detention
and political persecutions. However since 1978, China
has embarked upon a series of steps, including the

promulgation of major legislation? designed to revive
and create a more orderly legal system in the country.

Among the laws passed in 1979 was the PRC’s
first comprehensive Criminal Code. (It was to take
effect on January 1, 1980.) The adoption of the Code
is a landmark in China’s legal history as it defines for
the first time punishable acts and the appropriate
sanctions as well as the defences available to an
accused. This paper will examine the reasons for the
PRC’s codifying the law and the aims and principles
of her penal policy.

BACKGROUND TO THE CODE:

The Criminal Code was drawn up largely basing

1 These statutes include: the Act for Punishment of
Counterrevolutionaries of 1951; the Act for Punish-
ment of Corruption of 1952; the Arrest and Detention
Act of 1954 and the Security Administration
Punishment Act of 1957.

2 The NPC adopted in July 1979 six major legal codes:

the Criminal Law; Law of Criminal Procedure; the
Organic Law of Local People’s Congresses and Local
People’s Courts; the Organic Law of People’s
Procuratorates; and the Law on Joint Ventures with
Chinese and Foreign Investments.
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on the lawmaking efforts of the 1950’s.3

The promulgation of the PRC’s first Constitution
in 1954 inauguarated a new era in the country. There
appeared a serious move toward the establishment of
a formal legal system along Soviet lines. Efforts were
made to draft criminal, civil and procedural codes
that would provide proper and better guidance to the
legal officials and the public.* The progress toward a
stable legal order, however, ended abruptly with the
Anti-Rightists Campaign (1957—-58) which was
launched as a counter-attack against strong criticisms
of the Party during the Hundred Flowers Campaign.
The full implementation of a legal system was
denounced as it “would unduly curb the power of
the Party and introduce bourgeois law and values”.’
The proposed penal and procedural laws were
abandoned. The Cultural Revolution (now officially
demarcated as 1966—1976) smothered whatever
opportunities China had in positive legal devel-
opments. The entire legal apparatus (the police,
procuracy and courts) came under heavy attack®
while the purges of law enforcement officials were
further intensified.” Indeed, those ten years were
“the most regressive period of contemporary China’s

legal life”.®

The single most important reason for the PRC’s
lack of codification in its 30-year history appeared to
be Mao Zedong.’ His anti-bureaucratic bias and
preference for the mass line accounted much for the
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supremacy of the societal (informal) model of law
over the jural (formal) model.!® Mao considered law
merely as a useful tool to political ends and it must
be responsive to policy.!! As a result, we find that a
number of regulations had been promulgated by the
PRC to aid the implementation of policy. For
instance, the Land Reform Law and the Marriage
Law were enacted in 1950 to change China’s land
and family system. Various measures and regulations
were also adopted during the 1950’s for modernization
and industrialization.!? But some of these rules were
enforced at certain times while others were frequently
altered, reflecting the changes in the Party policy.'3

Mao also advocated that law enforcement was to
aim at mobilizing mass support for the Party. His
famous “‘mass line” theory consisted of the notion of
“taking the ideas of the masses ...... (scattered and
unsystematic ideas) and concentrating them ...... then
going to the masses and propagating and explaining
these ideas until the masses embrace them as their
own, hold fast to them and translate them into
action”.!#? When manifested in the area of law, the
mass line policy led to the use of mediation in settling
disputes, the practice of investigating and disposing of
cases on the spot; the adjudication of criminals in
mass meetings. By bringing the courts directly into
contact with the people and by recruiting their direct
participation in the administration of justice, the
“mass line” not only served to strengthen the
solidarity between the Party and the people but also

3 Peng Chen, the then director of the Commission
of Legal affairs of the NPC, (he is at present the
chairman of the NPC Standing Committee), in his
speech introducing the draft of the Criminal Law,
said that there were more than 30 drafts before the
Cultural Revolution and the present one was the
33rd draft of its kind.

4 For the judicial development of the PRC before the
Cultural Revolution, see Jerome A. Cohen “The
Criminal Process in the PRC, 1949-1963".

5 ibidat p 14

6 The procuracy which served as a significant check on
the police powers was formally abolished by Art. 25
of the 1975 Constitution of the PRC.

7 eg. The President of the Supreme People’s Court; the
Chief Procurator and the First Deputy Minister of
Public Security were all removed from their posts.

8 Leng Shao-Chuan, “Crime and Punishment in Post-
Mao China”, China Law Reporter (Spring 1982)
ppS5-33atps$.

9 Leng Shao-Chuan, “The Role of Law in the People’s
Republic of China as reflecting Mao Tse-tung’s

influence” (1977) Journal of Criminal Law and
Criminology Vol. 68 No. 3 pp 356-373.

10 ibid at p 357 According to Prof. Leng, the jural
model stands for formal, elaborate and codified
rules enforced by a centralized and institutionalized
bureaucracy. The societal model, however, stresses
socially approved norms and values, implemented
by political socialization and enforced by social
pressures. For a discussion of the two models of law
in the PRC, see also Victor Li, “The Role of Law in
Communist China”’, 44 China Quarterly pp 66-111.

11 ibid at p 357.

12 Leng supra note 9 at pp 366-367.

13 Cohen supra note 4 at p 49.

14a Lubman, “Form and Function in the Chinese Criminal
Process”, (1969) 69 Columbia Law Review pp 535-
575 at p 537-8. The mass line is a fundamental Party
principle of leadership. It originated in the Yenan
days. According to Lubman, the policy accounted
for much of the success of the Communists in their
struggle for power and it also assisted the Party to
carry out policies which it could not implement alone.
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educated and indoctrinated the people in the desired
objectives of the Party.!4?

The prominence of the “mass line” approach to
law produced significant effects.!®> To insure
effectiveness in arousing the emotions of the people,
formal rules of procedures'® had to be simplified or
at times even ignored. Secondly, the need for
comprehensive substantive laws was dwarted, as “the
public is not considered to require the guidance of
legal standards to the same extent as those who
administer the system”.!” They could receive the
proper message through participation in political
study sessions. Thirdly, written laws were thought to
be undesirable because they would limit administrat-
ive flexibility. It was believed that “while laws were
clearer and more precise after being written down,
they also became more difficult to change”.!® This is
particularly so in China where enormous political,
economic and social changes were taking place
continually. Therefore, as the mass line became
entrenched in legal practice, the attempt toward the
adoption of a formal legal system was rendered very
difficult.

In fact, Mao himself was very skeptical about
this. At the Eighth National Congress of the CCP held
in September 1956, he warned of the evil of
bureaucratism and the danger of becoming isolated
from the masses.!? The move had also met with the
resistance of the cadres who held most of the
positions in the public security and in the lower and
middle-level judiciary.?® They were untrained in law
and had litile commitment to legality. Nevertheless,
they were appointed to legal work for their
“ideological correctness”.?! As they controlled
positions concerned with the day-to-day administrat-
ion of justice, they exerted lasting impact on legal
developments in the PRC.

Crime And Criminal Punishment In The PRC 41

Thus for 30 years, the PRC did not have a code
of substantive or procedural law. The nation was
ruled by the will of the Party which was liable to
change from time to time. When determining whether
a crime had been committed, there were no laws
(apart from a few statutes on the crimes of counter-
revolution and corruption) for the officials to follow.
They had to seek guidance chiefly from Party
resolutions and orders.?? As for the people, they did
not have a clear idea as to what acts were punishable
and how they could defend themselves, for it was
believed that customary notions of right and wrong
combined with mass education in certain necessary
cases sufficed.?3
CODIFICATION: AIMS AND
OBJECTIVES:

REASONS,

The impetus to codification stemmed mainly
from the Four Modernizations. The Post-Mao
leadership had clearly recognized that the creation
and strengthening of the legal system is absolutely
essential to modernization. There was an urgent need
to end past lawlessness. In an article published in
Renmin Ribao, Han Yu Tung, deputy director of the
Institute of Law of the Academy of Social Sciences,
criticized the condition in the PRC as that “Badly
needed laws were not drawn up; regulations in need
of revision were not revised.”” She argued that the
PRC had entered a new period of development in
which it was necessary to strengthen the legal system.
For that purpose, she urged that ‘“a start must be
made with wide-ranging legislative work ...... and
criminal and civil laws must be enacted — and similarly

for laws regulating economic activities”.?4

That the Criminal Law was one of the first laws
to be adopted by the NPC in 1979 was no mere
coincidence. The nation was demoralized by the

14b ibid at p 357

15 Throughout the Maoist reign, the mass line approach
to law was emphasized. Even in the mid-1950’s when
the PRC was beginning to make progress towards a
more stable judicial system, the legal cadres were
reminded of the need to apply the mass line to legal
work and of the subservience of law to policy. On
this point, see Lubman pp 545-546.

16 Formal rules of procedures here referred to those
regulations made in 1954, see Cohen p 11.

17 Cohen supra note 4 at p 23.

18 Victor Li supra note 10 at p 89.

19 Leng supra note 9 at p 358.

20 Victor Li supra note 10 at p 83.

21 ibid.

22 “Official doctrine states that in the absence of express
proscriptions, the ‘relevant resolutions, decisions,
orders, instructions and policies of the Party and
the Government are ...... the basis for determining
whether a crime has been committed”. see Cohen
supra note 4 at p 22.

23 ibid at p 23.

24 Renmin Ribao (RMRB) March 16, 1978 at p 3.
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experience of the Anti-Rightists Movement, the
Cultural Revolution and the days of the Gang of Four
during which serious breaches of human rights
occurred. For example, some 111,000 persons
labelled as “rightists”” had been detained since 1958
and they were only released in 1978.25 There were
also reports that many local cadres “arrest people at
pleasure, tie them up or hang them up and torture
them to extort confessions. Others are corrupt and
accept bribes ...... There are some corners of the
country where there is not a trace of legality”.2® In
another article produced in the Renmin Ribao, the
author wrote that, “As there is no unified criminal
law, lawlessness has become universal ...... The
concept of a legal system has become very shadowy
indeed among both the cadres and the masses ......
We do not believe that law is almighty, but we do not
adhere to a sort of nihilism™.27 A further cause of
alarm was that a “‘crisis of faith” — marked by
ideological confusion, loss of confidence and
cynicism in the regime?® — was emerging in the
country. All these clearly militated against
modernization.

There was a pressing need to develop a more
rational and stable legal order. As Professor Cohen
wrote, “The current leaders are seeking to meet this
demand for greater personal security because they
realize that it is essential to restore the morale,
enthusiasm and productivity of the articulate
segments of the nation if they are to fulfil their
ambition to make China a modern, powerful
industrial state. So long as fear of arbitrary action
persists ...... one cannot expect officials to take bold
initiatives, scientists to innovate ......”"%° Yen Chien-
ying, the then Chairman of the Standing Committee
of the NPC, stated that China must fully develop
“socialist legality’ in order to liberate the “socialist

activism of all the people”.3°

Steps to end past injustices were first taken in
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the 1978 Constitution in which many individual
rights, contained in the 1954 Constitution but
omitted in the 1975 Constitution, were revived. For
instance, under Article 41, an accused has the right to
defence and to an open trial. By Article 43, the
procuracy, which served as a significant check on the
public security, was reinstituted. Article 47, in
addition, states that before making an arrest, the
police has to have the approval of the judiciary or
the procuracy.

The enactment of the Criminal Code was
expected to provide further protection to the people,
because now there would be a law to govern what
acts would attract criminal sanction, what the
defences available to the accused are and what laws
the legal officials have to apply in their work. How
far this is achieved in practice will be examined later.
But some provisions are obviously enacted to reassure
the people of the regime’s sincerity to prevent a
recurrence of the political persecutions of the past.
The Criminal Code, for example, narrows the
definition of a counterrevolutionary by stating that
such a person must have committed some action
against the “dictatorship of the proletariat and the
socialist system”, not just the harbouring of damaging
thoughts.3! It also prohibits the extortion of
confessions through torture and the gathering
together of a crowd for “beating, smashing and
looting”’3? (the term for red-guard abuses). There are
also penalties covering false charges, framing up,
perjury, unlawful incarceration and illegal searches or
entries.3

That there is a concern to provide a more secure
environment to the people is undoubted as their
faith in the regime is indispensable to modernization.
However, it would be unsafe to treat the codification
as evidence of the PRC’s commitment to the ‘rule of
law’ similar to the Western types of liberalism. The
attitude towards law remains distinctly Communist —

25 New York Times, June 6, 1978 at p 1.

26 China News Analysis, “Law and Party Discipline”,
No. 1144 Dec 22, 1978 at pp 4-5.

27 RMRB Aug. 8,1978atp 1.

28 For a discussion on the “Crisis of Faith” see Jan S.
Prybyla, “The Hundred Flowers of Discontent”,
Current History Vol. 80, 1981 p 254.

29 Cohen, ‘“‘China’s Changing Constitution”, China
Quarterly Vol. 76 (Dec. 1978) pp 764-841 at p. 840.
Prof. Hungdah Chiu also holds a similar view as

Prof. Cohen, see ‘“China’s New Legal System”’, (1980)
Current History Vol. 79 at p 29.

30 Cohen, “Will China Have a Formal Legal System”,
American Bar Association Journal Vol. 64 (Oct. 1978).

31 Art. 90 Criminal Code of the PRC (1980) c.f. Art. 2
Act of the PRC for Punishment of Counterrevolution
(1951).

32  Art. 135-137 Criminal Code.

33 ibid Arts. 138, 143 and 144.
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that is, law is a tool of the Government for
disciplining the people and making them a “pliable
instrument for attaining the objectives of the
state”.3% In this case, law is conceived of as an
important tool in “consolidating China’s socialist
system and safeguarding the progress of the Four

Modernizations”.3®

THE DEFINITION OF CRIMINAL CONDUCT:

A major criticism about the lack of a Criminal
Code is that it leaves ample room for arbitrary
decisions. And even where legislation did exist3°,
it was usually drafted in such vague and ambiguous
terms that it amounted to no more than a “broad
statement of purpose and direction” so that the
officials were left free to do as they wished.?7 How
far then does the 1980 Code adequately define
criminal acts? Are the public given sufficient warning
that certain acts are criminal? What restrictions are
placed on the law-enforcement officials to decide
whether a given act is criminal?3®

Article 10 defines what constitutes criminal
conduct. It states that, “All acts that endanger the
sovereignty and territorial integrity of the state,
endanger the system of the dictatorship of the
proletariat, undermine the socialist revolution and
socialist construction, undermine social order, violate
property owned by the whole people or property
collectively owned by the labouring masses, violate
citizen’s lawful privately-owned property, infringe

Crime And Criminal Punishment In The PRC 43

upon citizen’s rights of the person, democratic rights
and other rights and other acts that endanger society,
are crimes if according to law they should be
criminally punished; but if the circumstances are
clearly minor and the harm is not great, an act shall

not be deemed a crime”.3?

As seen from Chinese jurists commentaries, an
offence must have three basic characteristics.© First,
it must be an act that endangers society. A criminal
act is required for no one can be punished merely on
his thoughts alone.*! The social danger of an act is
the “most essential characteristic of a crime”.
Second, it must be an act that violates the criminal
law. Only an act that endangers society seriously
enough constitutes an offence, for a socially dan-
gerous act may only violate civil law or administrative
regulation.*? Third, a crime is an act that is
punishable by law. A socially dangerous act shall not
constitute an offence for it may be committed
negligently or without intention.#3

The specific provisions of the Code stipulate
eight types of offences and their punishments. They
are: (1) counterrevolution offences; (2) offences
endangering public security; (3) offences against the
socialist economic order; (4) offences infringing upon
the personal and democratic rights of citizens; (5)
offences of encroachment on property; (6) offences
against public order; (7) offences against marriage
and the family; and (8) malfeasance.?#

34 Cohen supra note 4 at p 69.

35 Chinese Law and Government — Lectures on the
Criminal Law, Summer 1980/Vol. XIV No. 2 at p 5.
Art. 2 of the Criminal Code also appears to confirm
that the task of the law is to protect first of all,
the socialist order and next, the people’s personal
rights. For the importance of law to the Four
Modernizations, see also Faxue Yanjiu, “Criticizing
Legal Nihilism and Stepping Up Research in Law”
1979 No. 2 p 28; “Democracy and Legal System —
Important Guarantees for Realizing the Four
Modernizations™, 1979 No. 3 p 37.

36 Though the PRC had no comprehensive civil and
criminal codes before 1980, there were a variety of
laws passed, particularly in the 1950’s. However, the
only important criminal legislation was the Act for
Punishment of Counterrevolution of 1951. The rest
were mainly statutes concerning administrative sanc-
tions eg. SAPA of 1957; the law on Rehabilitation
Through Labor (1957).

37 Lisupra note 10 at p 85.

38 These questions were in fact raised by Prof. Cohen

in relation to the 1957 proposed draft of the Criminal
Law. See Cohen supra note 4 at p 297.

39 Translation of the Criminal Law is taken from 73
Journal of Criminal Law and Criminology 138-237
(1982) by Cohen, Gelatt and Li.

40 See Lectures on the Criminal Law supra note 35
pp 22-25; Cao Zidang, “Questions and Answers on the
Criminal Law”’, Beijing Review, June 9, 1980 pp19-20;
Fan Fenglin, “On Fundamental Problems of the
Characterization of Crimes”, Faxue Yanjiu, No 4,
1979 pp 29-33,41.

41 Considerable doubt was raised as to whether speech
can amount to a criminal act under Art. 102(2): the
offence of counterrevolutionary propaganda.

42 Beijing Review supra note 40 at p19.

43 ibid at p 20. Note that the Criminal Code adopts many
Western concepts like forseeability, causation in the
determination of guilt. (Arts. 11-13) A number of
defences, for instance, insanity, infancy etc are also
introduced. (Arts. 14-18)

44  Arts. 90-192, Chapters I-VIII, Part II.
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Although the Criminal Law states the criteria for
assessing criminality and makes more specific the
types of acts subject to criminal sanctions, consider-
able problems and inadequacies exist. In the
discussion that follows, it will be seen that the general
definition of crime is equivocal and for certain
offences specifically defined, particularly political
offences, there are doubts as to their exact ambit.
Moreover, for acts which are not considered criminal,
they may be covered by other administrative
provisions which are very wide and ambiguous.

THE CONCEPT OF ‘SOCIAL DANGER’ OF A
GIVEN ACT:

One vital consideration affecting the decision as
to whether a person’s conduct deserves criminal
punishment is the social danger of his act which is
manifested in the nature of the act and the harm
caused as a result. Article 10 stipulates that, “...... if
the circumstances (of the case) are clearly minor and
the harm is not great, an act shall not be deemed a
crime.”” The definition is far from clear. How great a
harm must be done to society before it is considered
to be sufficiently serious as to warrant criminal
punishment? In what terms is harm to be measured?#>
These are nowhere defined in the Criminal Code.

Another problem is that the concept is highly
variable. Whether an offender will be pursued for
criminal responsibility depends very much upon
timing — that is, the prevailing Party policy.*® This is
understandable for the criminal process, being the
regime’s principal instrument for inducing compliance
by the populace, has always faithfully reflected the
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leadership’s changing attitudes towards social contro
and coercion.*” ’

“Timing” is crucial as to whether given conduct
will be treated as criminal.*® This is especially
obvious in counterrevolution crimes. During 1978—
79, Beijing had seemed to be tolerating freer
expressions of opinion and the agitation for
democracy. As the movement was gaining momentum,
the regime resumed the policy of repression. Many of
the critics*® were sent to rehabilitation camps while
some like Wei Jingsheng®© were convicted as counter-
revolutionaries and sent to reform through labor.

“Timing” is also important in deciding the type
of sanction and process — that is, criminal or
administrative — to be used in relation to a given
act.’! For example, a cadre who accepted bribes
might normally be demoted or expelled from office.
However, if he were caught during the 1982
Campaign against Economic Crimes, he might be
convicted of accepting bribes under Article 185 and
sentenced to imprisonment or even to death for
embezzlement (Article 155).

The heavy emphasis placed on the social danger
of a given act and its highly variable character
introduces an element of uncertainty to the
application of China’s penal laws. The call for
adapting the law to the political situation of the
country,®? as in the recent law-and-order campaign,’3
simply reflects a continuation of the past practice of
making Party policy paramount in the administration
of justice.

45 For an illustration of the difficulty in deciding
whether a person’s act is sufficiently serious as
deserving criminal punishment, see Eliasoph and
Grueneberg, “Law on Display in China”, (1981) China
Quarterly pp 669685 at pp 674-677.

46 Cohen, “Reflections on the Criminal Process in
China”, Vol. 67 (1977) Journal of Criminal Law and
Criminology pp 323-355 at p 331.

47 Idem.

48 Idem.

49 eg. Mr Liu Qing, an editor of the April 5 Forum (an
underground journal) was arrested and sent to rehabili-
tation camp for publishing a tape-recorded transcript
of Wei Jingsheng’s trial and selling it at Democracy
Wall.

50 Wei was the most prominent and vocal leader of the
PRC’s democratic movement. He urged the Chinese

leaders to add a fifth modernisation, ‘democracy’, to
the list of Four Modernisations. He was arrested in
March 1979 and subsequently was charged under the
Act for Punishment of Counterrevolution (1951) and
convicted of supplying military secrets to an enemy
and distributing reactionary materials inciting the
overthrow of the leadership.

51 Cohen supra note 46 at p 331. See post pp 24-27.

52  Several writers in their communications to Minzhu Yu
Fazhi agreed that to maintain the dignity of law, it
should never again be dictated by the “requirements
of circumstances” or be “blown in the direction of the
wind”, see Minzhu Yu Fazhi, No. 2, 1980 p 38 and
No. 1, 1980 p 48. c.f. Wang Chuangsheng, “On the
Application of Penalty and its Adapting to the Poli-
tical Situation”, Faxue Yanjiu, No. 6, 1981 p 1.

53  On the recent crackdown on crimes, see post pp 42-46.
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COUNTERREVOLUTION CRIMES (Articles 90—
104):

Political offences were drafted in very broad and
ambiguous terms in the 1951 Act of the PRC for
Punishment of Counterrevolution.’* The scope of
counterrevolution offences has been slightly narrowed
under the Criminal Code but certain provisions still
remain vague.

Article 90 stipulates that counterrevolution
crimes must be committed with the intent of “over-
throwing the political power of the dictatorship of
the proletariat and the socialist system.” It is pointed
out that the term ‘“counterrevolutionary” had been
over-extended during the Cultural Revolution to
cover other criminal acts as “‘counterrevolutionary
rape”, ‘“counterrevolutionary theft”.>5 However,
under the Criminal Code, certain conduct such as the
theft of public property can still be merged with the
counterrevolution crime under Article 100 by
inferring the requisite intent from the act.5¢

Article 90 also narrows the definition of a
counterrevolutionary by stating that he must have
committed some overt act; the harbouring of deviant
thoughts is not a crime.® 7 The trial of Wei Jingsheng
led to queries as to the possible revival of ‘““ideological
offence’ in the PRC. (Though Wei was charged under
Article 10(3) of the 1951 Act, the case can be
regarded as a pre-view of how counterrevolution
crimes will be treated under the Code.) Wei was
accused of having written ‘“reactionary” articles
inciting the overthrow of the dictatorship of the
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proletariat.5® The case revealed the difficulty as to
where the line should be drawn between counter-
revolutionary propaganda and the permissible
exercise of the freedom of speech conferred by
Article 45 of the 1978 Constitution.®® A further
question is whether his -writings or words by
themselves can be regarded as a sufficient counter-
revolutionary act for the purposes of Article 90. Or
is some more concrete action necessary? Article 102
of the Criminal Code seems, in the light of Wei’s
trial, to continue the idea of ideological offences
and thus opens a loophole for further persecutions
of political deviants.

THE DOCTRINE OF ANALOGY (Article 79):

The Criminal Code does not provide an exhaust-
ive definition of criminal conduct. Instead, it contains
the traditional catch-all provision of analogy (Article
79).69 Its retention adds more difficulty in defining
the kinds of act that may be deemed criminal.

The preservation of the doctrine is based on the
ground that the present law cannot possibly include
all types of criminal acts which may appear or are
appearing. As the country is in a new period of
development and the situation keeps changing, it is
very likely that an offence may occur about which
there are no explicit stipulations in law, hence the
doctrine is necessary.°! But to prevent the
miscarriage of justice, any conviction based on the
use of analogy would require the approval of the
Supreme People’s Court.

54 For an interesting comment on the poor drafting of
pre-Code legislations of the PRC, see Prof. Li supra
note 10 at pp 85-86.

55 Lectures on the Criminal Law supra note 35 at p 43.

56 Karl P. Herbst, Book Review of Political Imprison-
ment in the PRC, Amnesty International, Review of
Socialist Law, Dec 1981 at p 461.

57 c.f. Art. 2 of the 1951 Act, it states that, ‘“All counter-
revolutionary criminals whose goal is to overthrow the
people’s democratic regime or to undermine the
undertaking of the people’s democracy shall be
punished in accordance with this Act.”

58 Fox Butterfield, “Leading Chinese Dissident Gets 15-
Year Prison Term”, New York Times, Oct 17, 1979 at
A3; see also Hungdah Chiu, “Structural Changes in the
Organization and Operation of China’s Criminal
Justice System”, (1981) Review of Socialist Law
pp 62-5. Translated excerpts of Wei’s trial transcript is
in New York Times, Nov 15, 1979 at A22.

59  Art. 45 of the 1978 Constitution provides that, “Citi-
zens enjoy freedom of speech, correspondence, the
press, assembly, association..... and have the right to
‘speak out freely, air their views fully, hold great
debates and write big-character posters’ . Note the
“Sida’ were deleted from Art. 45 in 1980.

60 Art. 79 states that, “A crime that is not expressly pro-
vided for in the Special Provisions of this Law may be
determined and punished by reference to the most
closely analogous article of the Special Provisions of
this Law, but the matter must be submitted to the
Supreme People’s Court for approval.”

61 The Chinese jurists differ in opinion as to whether the
principle should ultimately be abolished. See, Li
Youji, “On the Stipulation and Analogy of Offences
and Penalties”, Faxue Yanjiu No. 5, 1980 pp 19-25;
Zhou Mi, “Should Offences and Penalties be Stipu-
lated or Analogized”, Faxue Yanjiu No. 5, 1980 pp
25-29.
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The inherent weakness of the doctrine is that it
can become a potential ground for manipulation and
abuse, for the comparison of a given act to the
provisions of the law always involves the danger of
subjective and arbitrary judgment. In addition, there
is the criticism that it is unfair to punish a person for
certain acts for which the law does not expressly
prohibit. The fact that the Soviet Union had abolished
the doctrine in 1958 seems to add weight to these
criticisms.®2? But, on the other hand, it can be said
that the tighter control of the doctrine (ie. the
requirement of approval of the Supreme People’s
Court) is an improvement over Article 16 of the 1951
Act for Punishment of Counterrevolution which
permitted an unfettered admission of analogy.%3

In the absence of any reported judgments, it is
unclear how the principle is applied in practice.
Perhaps, a fair comment of this doctrine is contained
in this statement. “What (people may) too readily
inclined to assume is ...... that the prohibition of
analogy is itself capable of maintaining the safeguards
of civil liberty ...... Even where statutes are prescribed,
there is always the need of an interpretation, in such
case, a considerable margin of uncertainty is and will
always be inevitable ...... The fate of civil liberty
depends on the men who have to administer criminal
justice much more than on this or any other legal
formula.”®% In view of the PRC’s past legal devel-
opments and the recent law-and-order campaign, it
seems that concern is justified on this score.

THE PROBLEM OF ADMINISTRATIVE-CRIMINAL
DISTINCTION:

Despite the promulgation of a comprehensive
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Criminal Code, the PRC has retained a parallel set of
non-criminal laws and sanctions. In the pre-Code
days, these statutes empowered the public security to
incarcerate many people without trials or judicial
review, causing appalling breaches of human rights.®®

On November 29, 1979 the Standing Committee
of the NPC declared that all laws and decrees enacted
since 1949 remain effective if they do not contravene
the Constitution and the new laws adopted at the
Fifth NPC.® Two important laws imposing
administrative sanctions therefore remain effective.
They are: the Security Administrative Punishment
Act (SAPA) of 1957 and the Decision on Rehabilita-
tion Through Labor of 1957. Article 32 of the
Criminal Code was invoked to justify the continuance
of these two pieces of legislation.®’

SAPA authorizes the public security to issue
warnings, impose a modest fine or up to 15 days of
detention upon those whose misconduct disrupts
public order and yet “does not warrant criminal
sanctions.”®® Like the Criminal Code, this Act
includes the doctrine of analogy, empowering the
police to impose sanctions not specified in SAPA “by
comparison with the most similar acts enumerated in
the provisions of this Act” (Article 31). The decisions
of the public security applying this Act are not
subject to judicial review.

The education-through-labor ~ management
committee (notably comprising the public security,
labor department and civil administrative organs) can
send a variety of people to rehabilitation camps to
work and to re-educate themselves.°® This often
means confinement in a labor camp in conditions that

62 Harold J. Berman, “The Dilemma of Soviet Law
Reform”, Vol. 76 (1963) Harvard Law Review pp
929-951 at p 936.

63 Art. 16 stated that, “Those who, with a counter-
revolutionary purpose, commit crimes not covered by
the provisions of this Act may be given punishments
prescribed for crimes enumerated in this Act which are
comparable to the crimes committed.”

64 H. Mannheim, “‘Criminal Justice and Social Recon-
struction”, (London, 1946) at pp 210-211; 212-213.
Excerpt is taken from Cohen supra note 4 at pp
340-341.

65 Political Imprisonment in the PRC (An Amnesty
International Report) 1978. It contains a detailed
analysis of the human rights violations in the PRC.

66 Beijing Review, Dec 7, 1979 p 3.

67 Art. 32 provides that, “Where the circumstances of a
person’s crime are minor and do not require sentenc-
ing to punishment, an exemption from criminal sanc-
tions may be granted him, but he may, according to
the different circumstances of each case.....be sub-
jected to administrative sanctions by the competent
department”, see RMRB Nov 27, 1979 at p 1.

68  Arts. 2, 3 SAPA, see Cohen supra note 4 at p 205.

69 These people include, briefly, minor counter-
revolutionaries and reactionaries; persons who do not
engaged in proper employment; persons who did not
obey work assignment or job transfers. For the exact
categories, ref. Art. 1 of the Decision Concerning
Rehabilitation Through Labor, see Cohen supra note 4
at p 249.
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are virtually indistinguishable from that of criminal
penalty of “reform through labor”.”% The term was
originally unspecified and is now expressly limited to
3 years and may possibly be extended for another
year.”! This however, is not new. There were
indications that the time limit was adopted in the
early 1960’s. But unfortunately, this was not always
observed and the 1978 release of some 111,000
“rightists” who had been detained since 1958 amply
supports this.”? It remains to be seen whether the
time limit will be honoured. But for those escapees
from the rehabilitation camps, they will have to stay
on indefinitely even though their terms have
expired.”®> And again, the decisions of these
administrative organs are not subject to judicial
scrutiny, though they are said to be subject to the
Procuracy’s supervision, the extent of which remains
unclear.”4

The continuance of these legislation bears
important implications on the position of an offender.
They closely resemble the Criminal Code and govern
conduct which, but for their “minor” degree of social
danger, would have been dealt with by the formal
criminal process. As the public security is normally
the first to be called when a case arises, naturally,
it will do the filtering job to decide whether the
offender shall be dealt with by the administrative or
criminal process. The Criminal Law has provided the
guidelines to be followed when determining whether
an act should be deemed a crime or not. But as
discussed above, those stipulations are quite broad
and in some cases imprecise (eg. counterrevolution
crimes) so that they do little to limit decision-making.
The affirmation of these laws empowering the public
securityr to impose administrative sanctions hence
enables it to continue to exercise a vast amount of
discretion, for they are not only wide in scope, but
also lack judicial review so that a person subject to
these sanctions will be deprived of the procedural
safeguards conferred by the Criminal Procedural Law.
This could well mean the loss of the right to counsel,
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to trial or to appeal. This is very disturbing when one
notes the serious punishments attached to these laws,
especially with Rehabilitation Through Labor. A
loophole for arbitrariness has clearly been retained.
Indeed, it offers a very tempting method to the
public security to dispose of political deviants
without any trial and thus evade the embarrassment
as that caused by Wei Jingsheng’s trial. Reports have
in fact indicated that the Chinese authorities have
used these administrative measures to detain
thousands of people, including dissidents, vagrants
and those merely unemployed in labor camps.”®

PRINCIPLES AND CRITERIA OF SENTENCING:

Article 57 of the Criminal Code provides that
in passing sentence, the judge shall base his decision
on due consideration of the facts of the crime, the
nature and circumstances of the crime and the
degree of harm to society, in accordance with the
relevant provisions of the Law.

EFFECT OF “TIMING”:

As pointed out earlier, those factors stipulated
in Article 57 are subject to the overriding effect of
“timing”” so that for the same act, the accused may
be punished differently with changes in Party
policy.”¢

In the days immediately following the enactment
of the Code, the PRC leaders had encouraged greater
leniency toward the treatment of criminals. It was
said that penal policy should aim at ‘“punish(ing) the
few and reform(ing) the majority.””” Even for those
guilty of “very heinous” crimes — counterrevolution,
murder, rape, robbery, sabotage and large-scale
embezzlement (Articles 103, 106, 111, 132, 139
and 150) — the sentence of death with a 2-years’
reprieve was to be preferred.

But in face of the rising tide of violent crimes,

70 Cohen supra note 46 at p 331.

71 Beijing Review, April 14, 1980 p 5.

72 China News Analysis, No. 1180 May 9, 1980 at p 3,
see ante footnote 25.

73 RMRB June 11,1981 atp 1.

74 Guangming Ribao Dec 9, 1979 at p 3.

75 Fox Butterfield, “Hundreds of Thousands Toil in
Chinese Labor Camps™, New York Times, January 3,
1981 pp 1,4. It was also reported by Jay Matthews

that an editor of an underground magazine committed
suicide by throwing himself under a train before he
and other activists were about to be sent to a labor
camp. See Leng, supra note 8 at p 28 and also foot-
note 109.

76  Cohen supra note 46 at p 331.

77 Cao Zidan, “Questions and Answers on China’s
Criminal Law,” Beijing Review, June 9, 1980 pp 18-23.
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the PRC reversed the entire trend of liberalization.
The death penalty, for instance, was frequently
meted out and was extended to cover a wide variety
of crimes.”® These drastic changes plainly reflect
the dynamic nature of the PRC’s legal policies. They
also show that, even with the enactment of the
Code, the fate of an accused largely depends upon
the prevailing Party policy.

THE ACCUSED’S ATTITUDE:

An accused’s attitude towards his conduct and
the degree of his repentance are also relevant to
sentencing. Unlike the West, the PRC attaches an
unusually great emphasis on the maxim, “Leniency
to those who confess and severity to those who
resist.” Though the principle is “not formally
incorporated into the Criminal Law ...... its spirit
appears to run through the entire Code.””? For
instance, a criminal who demonstrates ‘“‘true
repentance” may have his sentence reduced or may
be granted parole (Articles 71 and 73). Another
situation that can result in a reduced punishment is
voluntary surrender (Article 63). In the case of a
criminal sentenced to a suspended death penalty,
he may have it commuted to life imprisonment if
he truly repents during the 2 years period (Article
46). The policy was also invoked in the recent
Campaign against Economic Crimes. Offenders were
given a grace period to confess their crimes and it
was also announced that those who failed to do so
would be severely punished according to the amended
provisions of the Criminal Code.®°

Vehement emphasis on prompt confessions and
repentance actually denies the defendant a meaning-
ful opportunity to defend himself. It creates an
environment that discourages an accused from
challenging the evidence produced by the prosecution,
for if he does not confess he will run the risk of
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suffering increased punishment as one who resists
recognizing his guilt and beginning his self-reform.3!
Appeals against convictions are equally unthinkable
as they give the impression that the defendants are
not sincerely reflecting on their misdeeds. Hence,
even today, most trials are mainly cases concerning
mitigation of sentence rather than the challenging
of conviction.

Sadly in the past, this policy had also led to
the conviction of many people basing on their false
confessions.®? This is hardly surprising to a suspect
who was afforded little pre-trial protections, for this
might appear to be an easy way out from prolonged
detention, interrogation and other psychological
pressures. To counter the adverse effects of this
policy, law enforcement officials are urged to act in
strict accordance with the law and that stress should
be placed on hard evidence.®3 They are also
admonished to doubt the defendant’s statement, even
when he has confessed and should always verify his
statement through investigation.®4 At the same time,
extortions of confessions by torture and use of
threat, enticement, deceit or any other illegal means
are fobidden under Article 32 of the Criminal
Procedure Law. Time limits have also been set for
pre-trial detention for the purpose of investigation.®3
However, an accompanying note of caution is that
“in practice, the shortage of trained personnel and
the persistence of negative and erroneous views
about the law have hampered the full implementation
of the provisions of the Criminal Code.”8¢

CLASS STATUS OF THE ACCUSED:

The requirement of taking law as the criterion
in imposing sentence represents a sharp departure
from the reprehensible policy of punishing a person
on his class background. In the Maoist days, the
class background of an accused used to be a decisive

78 For a detail account of recent legal developments in
the PRC, see Leng supra note 8 at pp 15-33. See also
discussion post pp 42-46.

79 ibid atp 12.

80 RMRB March 10, 1982; March 24, 1982.

81 Cohen supra note 4 at p 50.

82 Cohen supra note 46 at p 341; see also footnote 101
therein.

83 Art. 4 Criminal Procedure Law provides that, ‘“In con-
ducting criminal procedure, the people’s courts, the
people’s procuracies and the public security organs

must rely on the masses and must take facts as their
basis and law as their criterion.”

84 Ming Shan, “On the Correct Handling of the Con-
fession of the Accused”, Faxue Yanjiu, 1982 No. 1
pp 19-26.

85 For a discussion of the procedural protections
afforded to an accused, see Leng, “Criminal Justice in
Post-Mao China: Some Preliminary Observations”,
China Quarterly, Sept 1981 pp 440469 at pp 449-
451.

86 ibid at p 450.
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factor in the determination of guilt and the sanctions
imposed. If an accused had a bad class origin®7 he
was likely to receive a more severe punishment for
a given offence than a person with a good social
status. What is more objectionable is that this form
of stigmatization is hereditary so that future
generations are affected.®® This kind of prejudicial
treatment hardly accords with the universally
acknowledged notion that everyone should be equal
before the law.

The post-Mao leadership has attempted to end
this unfair policy and the emphasis of acting in
accordance with law is evidence of this change. In
addition, Article 4 of the Criminal Procedure Law
states that all citizens are equal before the law.
In Honggi, an author had stressed that the *“criterion
for measuring the penalty for a criminal ...... is not
determined by whether his class element is good or
bad, whether his years of revolutionary experience
are long or short, or whether his work position is
high or low.”®° The 1982 Constitution has also
codified the concept of equality before the law.%°
The de-emphasis®! of treating a person on his class
background is truly a significant and praiseworthy
advance in the administration of justice in the PRC.

Yet, regarding the Party members and cadres, it
is less clear whether equality before the law has been
fully realised. This group of people were not usually
subject to normal judicial process and if they were,
they usually received less severe or no punishment
at all. Frequently, they were only subject to internal
disciplinary sanctions ranging from warning to
expulsion.

In an address delivered at the Fifth NPC, Yen

Crime And Criminal Punishment In The PRC 49

Chien-ying had spoken of the problem of corrupt
practices like “the pursuit of privilege, ‘backdoor
dealings’, and suppression of democratic rights” He
pointed out that nobody is above the law and “the
Party and government must take resolute and
effective measures to rectify them.”®? Despite his
speech, articles appearing in the press indicated that
favouritism was rampant and that many cadres
guilty of crimes had gone unpunished and many
ordinary Chinese had expressed cynicism about the
special privileges enjoyed by the officials.”?

In the recent law-and-order campaign, the
Chinese authorities had set about to cope with this
problem. For example, a director of the national
fuel company of a northeastern city was reported to
have been executed for embezzlement.”* The recent
execution of the grandson of Marshall Zhu De —
the founder of China’s Red Army — clearly shown
the leadership’s determination to put an end to
favouritism.?® These are very positive and encouraging
signs of the PRC’s attempt to achieve equality before
the law. However, the continued reports of vengeance
and retaliation by cadres toward expositions of their
faults and errors should remind us that resentment
remains strong against any interference with their
privileges.

REFORM THROUGH LABOR WITH EDUCATION:

Penal policy of the PRC has always placed
premium on the reform of offenders. The Criminal
Code prescribes a hierarchy of sanctions which
put the offenders through the reform process. For
lesser offences, the criminals may be placed under
“control” or ‘“‘criminal detention™ to perform labor
under the supervision of the masses and the public

87 The five “bad” categories are landlords, rich peasants,
counterrevolutionaries, bad elements and rightists.
These categories could be changed or augmented in
response to political changes.

88 Karl P. Herbst, “The Chinese Criminal Process: Re-
volutionary Ideology and Human Rights”, (Book
Review), Standford Law Review 1978 at pp 471-472.

89 Luo Ping, “The Principle of Measuring Penalties in
China’s Criminal Law”’, Hongqi 1979 p 75.

90 On the issue of “‘equality before the law’ in relation
to the 1982 Constitution of the PRC, see Herbst,
“Criminal Justice Under China’s Newest Constitution™,
The Asian Wall Street Journal, Jan 18, 1983.

91 The learned author of the above-mentioned article is
wary as to the total elimination of class distinction in

the PRC. He pointed out that, ‘“Unlike the Soviet
Union, which calls itself the ‘socialist state of the
whole people’, China under the new Constitution, is
labelled a ‘socialist state under the people’s demo-
cratic dictatorship’...... (Moreover) Peng Zheng stresses
that despite the elimination of exploiting classes as
such, class struggle continues against forces.....that are
hostile to China’s socialist system.”

92 Leng supra note 85 at pp 462-463.

93 Minzhu Yu Fazhi, 1981 No.7 at p 47; 1982 No. 2 at
pSs.

94 “Socialism fails to stamp out the swindlers”, S.C.M.
Post Aug 3, 1983.

95 “Warning to China’s privileged children”, S.C.M.Post
Editorial, Oct 19, 1983.
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security (Articles 34 and 38). For more serious
crimes, offenders will be sent to prisons or camps to
undergo reform through labor (Article 41). This will
cover criminals sentenced to fixed-term imprisonment
and life imprisonment as well as those sentenced to
death with a 2-years’ reprieve (Article 43).

(Note: the present discussion will be confined
to the process of “reform through labor with
education” as it raises interesting questions of human
rights violations.)

Correction of criminals consists of two aspects:
physical labor and ideological reform. In terms of
time, the major activity of the inmates’ daily routine
is physical labor.”® It is designed primarily to make
the offenders see that “they should support
themselves through honest labor”®7 and enables
them to learn productive skills so that they can find
suitable jobs on release. Besides compulsory labor,
the inmates have to attend intensive thought reform
sessions t00.°% Thought reform takes the form of
self-criticism, lengthy written confessions and
exposures and denunciations of others’ wrongdoings.
The prisoners are also indoctrinated about Marxism-
Leninism-Mao Zedong Thoughts and Party policies.
“In the end, each individual is evaluated on the basis
of his work performance, sincerity in repentance,
diligence in study, and responsiveness to reform.”?°

Despite claims by the PRC propaganda for the
“humanitarian concern” towards the criminals,
the reform process, particularly thought reform
programmes, exerts a tremendous amount of pressure
on the prisoners. As the avowed policy is “leniency
to those who confess and severity to those who
resist”, questions of release, reduction of sentence,
parole etc directly relate to the inmates’ attitude.!®°
For prisoners who are “backward’ in their thinkings
or do not labor actively, the reform through labor
unit can impose a variety of sanctions such as

[vol 10

warning, demerit, overtime work, loss of holidays or
solitary confinement. These, moreover, will usually
be accompanied by a more heightened form of
criticism or even struggle in the thought reform
sessions.!®! Thus a very coercive environment is
created and the compulsion to conform one’s
behaviour — at least superficially — to the approved
standards is very great.

These provisions stipulating rewards and
sanctions to influence individual behaviour are,
theoretically, not arbitrary in conception and “can
be said to reflect rationality.” Yet, they have
unwittingly enabled the public security to wield a
very broad discretion on decisions of modification
of sentence and release. Under Article 72 of the 1954
Act of the PRC for Reform Through Labor, the
court can on the recommendations of the public
security extend the sentences of those who ‘“do not
labor actively but repeatedly violate prison rules
and the facts prove that they still have not reformed
and that there is a real possibility that they will
continue to endanger the security of society after
release.” It appears that under this provision an
offender does not need to commit a new crime
before his sentence can be extended. In addition,
though it is stated that the formal power to order
reduction or extension of sentence lies with the
court, it is the public security subdivision that
administers the inmates’ reform through labor which
makes the recommendations for modification of
sentence. And invariably, the court will usually
accept the public security’s recommendations.!??
The problem with this is that the inmate concerned
enjoy very little safeguards in the procedure. The
investigation is often conducted without giving him
notice or an opportunity to be heard so that the
formal sanctioning by the court is just a mere
ritual.! 03

When the offenders have served their terms,

96 Art. 52 Act of the PRC for Reform Through Labor
1954 provides that “The time for actual labor for
offenders generally shall be fixed at nine to ten hours

each day.....”
97 Beijing Review, “Reforming Criminals”, Feb 23, 1981
pp 22-29.

98 Art. 25 of the 1954 Act states that, ‘“‘In order to....
attain the goal of reforming offenders into new
persons, reform through labor must be combined with
political and ideological education.”

99 Leng supra note 9 at p 369.

100 Art. 68 Act of the PRC for Reform Through Labor;
Arts. 71 and 73 Criminal Code.

101  Art. 69 Act of the PRC for Reform Through Labor.

102 Cohen supra note 4 at p 44. Since Aug 1983, the
actual administration of penal institutions are vested
with the Ministry of Justice. But it is at this stage
unclear as to whether it will involve any real or sub-
stantial changes.

103 ibid at p 45.
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they can however be retained as “free workers” in
the labor camps.!®* Ex-convicts who possess special
skills that are needed by the camps have allegedly
been pressured to “volunteer” to stay on.!®5 The
practice can also apply to those convicts who have
no homes to return to and cannot find jobs as well
as those who carried out their reform in sparsely
inhabited areas and are needed there.!°® Under the
relevant legislation, these ex-convicts can be retained
even without their consent by the reform through
labor units, the decisions of which only require the
approval of the public security.!®? No judicial
approval or review exists on the matter as it relates
to employment rather than an extension of sentence.
In such cases, these persons are not likely to have
much choice as job allocations, ration coupons,
household registrations etc are all state-controlled.
As an academic wrote, “it is difficult not to regard
involuntary retention in what is usually a remote
place as a significant sanction.”!%3

How successful, afterall, is the PRC in her efforts
to reform the criminals? Can the Chinese authorities
really expect the inmates who have spent a long
day in hard labor to diligently study and criticize
themselves for two or more hours? This becomes even
more dubious as wide sections of the society are
now being afflicted by the ‘crisis of faith”. The
status of Marxism-Leninism-Mao Zedong Thoughts
and the image of the leadership have considerably
declined with the drastic fluctuations in the leader-
ship and even more so following the closing up of
the Democracy Wall. It is doubtful whether extra
doses of indoctrination will help to change a person’s
attitudes. Indeed, the NPC’s 1981 resolution to
provide heavy penalties for escapees from reform
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through labor or rehabilitation through labor camps
reflected how far the PRC had accomplished in her
efforts to reform the criminals.!?°

THE EXECUTION DRIVE (August 1983 — ?):

Not long after the promulgation of the Criminal
Code, the PRC reverted to a policy of harsh and
severe punishment of criminals. Death penalties, in
particular, have vastly increased.!'® This change
was obviously due to the leadership’s disappointment
with the growth in crimes.! !

To curb the wave of crime, law enforcement
officials were urged to mete out “heavy” and ‘“‘swift”
punishment according to law to those who seriously
endanger society. This class of offenders include
murderers, robbers, rapists, bomb throwers, arsonists,
abettors and recidivists.! '? On June 10, 1981 the
NPC Standing Committee passed two resolutions on
the approval of death penalty and the handling
of escapees and recidivists.!!3 For the period of
1981-83, the right to approve death sentences on
murderers, robbers, rapists, arsonists and saboteurs
can also be exercised by the higher people’s courts of
the provinces, autonomous regions and municipalities
directly under the central authorities.!!? For
escapees (from reform through labor or rehabilitation
through labor camps) and recidivists, they will have
to be severely punished and have to stay on in the
camps even though their terms have expired.! 1 5

Starting in August 1983, the regime has adopted
some further ruthless measures — including sweeping
arrests and executions — to deter the commission of
crimes. In August, 105 persons accused to belong to

104 It should be noted that some prisoners do agree to
remain at the camps as civilian workers because they
cannot find jobs or fear a hostile reception from the
community.

105 Bao Ruo-wang, “Prisoner of Mao™ at p 11. He wrote
that “the prison experience is total and permsnent.
The men and women sentenced to reform through
labor spend the remainder of their lives in the camps,
as prisoners first and then as ‘free workers’ after their
terms have expired.” Excerpt is taken from Cohen
supra note 46 at p 345.

106  Art. 62 Act of the PRC for Reform Through Labor
1954; Arts. 1 and 2 Provisional Measures of the PRC
for Dealing with the Release of Reform Through
Labor Criminals at the Expiration of Their Term of
Imprisonment and For Placing Them and Getting

Them Employment.

107 ibid Art. 3.

108 Cohen supra note 46 at p 345.

109 RMRB June 11,1981 atp 1.

110 It is estimated that at least 198 persons had been
executed and another 214 sentenced to death with 2
years’ reprieve in the year ending June 30, 1980. see
Leng supra note 8 footnote 45.

111  On the reasons for the growth in crimes in the PRC,
see ibid at p 15.

112 ibidatp 17.

113 RMRB June 11,1981 at p 1.

114 Originally, under Art. 43 of the Criminal Code, the
death penalty would require the approval of the
Supreme People’s Court.

115 ante footnote 109.
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six gangs were arrested in Hebei province.!'® Later
that month, 30 murderers, rapists and a car thief
were sentenced to death at a public rally of some
10,000 people in Shanghai and they were promptly
executed after the meeting.!!” The drive continued
in the months following'!® and it is estimated
that 5,000 people have been executed since the
crackdown began in August.!!?

Meanwhile, the purge has also affected many
unemployed youths. Approximately 15,000 young
people in the lower Yangse area alone were said to
have been arrested and sent to Qinghai province
for re-education under the 1957 Decision for the
Rehabilitation Through Labor.!2°

To accomodate the switch in policy, the NPC
at its meeting in September, 1983 decided that
criminals guilty of certain offences may be punished
more heavily than the severest punishment stipulated
in the Criminal Code. They cover offences like
hooligan gangs who use lethal weapons, assault and
battery, abduction, the transport and trade of
weapons, organising reactionary secret societies and
utilising feudal superstitutious beliefs to carry out
counterrevolutionary activities, forcing a female
to engage in prostitution and passing on criminal
methods to others.! 21

The Criminal Procedure Law was also drastically
amended. Criminals accused of having been “involved
in homicide, rape, robbery, explosion and other
activities that seriously threaten public safety who
warrant the death penalty should be tried swiftly if
the major facts of the crimes are clear, the evidence
is conclusive and they have incurred great popular
indignation.'22 The time limit for appeals in such
cases shall be reduced from 10 days to 3 days.!?3 In
addition, the power of the higher people’s courts of
the provinces, autonomous regions and municipalities
to approve capital punishments in grave crimes is
entrenched.! 24

[vol 10

The changes in criminal procedure are
particularly alarming. They seriously undermine the
accused’s right to defence and to appeal. It really
leaves one wondering whether justice can be properly
administered if the law is to empower the judge to
swiftly try a case where the evidence of the crime is
said to be easily and quickly seen. Perhaps, in such
cases, the verdict and sentence were decided before
the trial! The practice of carrying out the death
sentence immediately after its announcement at a
mass trial also cast doubt on the availability and
meaning of the right to appeal. The shortness of the
time for lodging an appeal (3 days), in fact, renders
this right nugatory.

The use of mass executions and the parading
of criminals, no doubt, are tactics designed to
demonstrate to the people that crime does not pay.
But the current execution drive blantantly con-
tradicts the regime’s earlier policy of rehabilitating
and reforming criminals. The move, however, is
justified on the ground that “‘serious criminal
offences should be regarded as a form of class struggle
...... Criminal offenders who have seriously harmed

public security are ...... hostile elements ...... they
are the targets of the people’s democratic dictator-
ship.nlzs

Surely, the seriousness of the crimes cannot be
denied for the majority of executions are for offences
of murder, rape, robbery and gang activities. But
it is also important to note that the bulk of criminals
are unemployed youths in their late teens and early
20’s. The Execution Drive and the banishment of
young people to Qinghai has only shelved, rather
than solved, the basic problems of China’s youth:
their demands for jobs and greater freedom.!2°

CONCLUSION:

When the Criminal Code was promulgated in
1980, it had been generally applauded as a very

116 FBIS, Aug 15, 1983 at K 14.

117 FBIS, Aug 23,1983 at K 4.

118 eg. In late Sept, 20 people were executed in Urumgqi.
The same fate befell 30 criminals caught in Nanjing
in the same month. See S.C.M. Post Sept 27, 1983 and
Nov 14, 1983.

119 ““‘Amnesty’s execution plea rejected”, S.C.M.Post Nov
3, 1983.

120 Ken Stevens, ‘““Mass executions fail to correct deep
problem™, S.C.M.Post Nov 14, 1983.

121 FBIS, Sept6,1983 at K 2.

122 ibidatK 4.

123 Idem.

124 FBIS, Sept 6, 1983 at K 2.

125 FBIS, Sept 8,1983 at K 18.

126 ante footnote 120.



1986] Crime And Criminal Punishment In The PRC

positive and impressive step toward the establishment
of a stable legal order in the PRC. When viewed in the
light of the PRC’s past history, it must be admitted
that codification represents a significant improvement
over past lawlessness. The introduction of the
Criminal Code and the Criminal Procedure Law
together with the reinstitution of the Procuracy laid
the foundations for a rational legal order in the
country. The question, of course, remains as to how
far the PRC has gone in developing and strengthening
the system on those foundations. Though they were
said to proceed ‘“according to law”, the wave of
executions and arrests are not in the least comforting.
As Professor Berman wrote of a similar reversal in
policy by the U.S.S.R in the 1960’s, “..... the
particular individual victims do not command our
affection. They were, presumably, scoundrels. It is
rather the abuse of integrity of the legal process that
concern us, for one abuse suggests another.”!27

It has been mentioned in this paper that the
Criminal Code was introduced largely with the aim
of restoring faith and morality as well as encouraging
initiative. Recent changes, however, would hardly
enhance the people’s confidence with ‘“socialist
legality™.

127 Berman supra note 62 at p 949.
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