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Shipping Law and the Shipowner

Introduction to different types of ships: general cargo, container, tanker, etc.
Overview of ship building contracts; ship sale and purchase contracts; ship
mortgages.

Registration and regulations; certification and classification

Overview of demise, time and voyage charterparties; different types of insurance
(H &M, Protection & Indemnity, FD & D)

Shipping Law and the Cargo Owner

Introduction to F.O.B. and C.LF. contracts.
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REGISTRATION AND CLASSIFICATION

REGISTRATION

The Ship has to be Registered. As a ship will spend most of its life in international
waters, trading between a large selection of countries, it cannot be said to automatically
“pelong” to a particular country in the same way as a factory or other similar static plant.
But a ship cannot be stateless. It has to “belong” to one particular country to be subject
to that country’s laws which should incorporate the various International Conventions for
Ships and, in time of difficulty, to be able to claim the protection of that country. Within
that country the vessel will be registered at a particular port; the Port of Registry being
an important item of information in a ship’s details.

The United Nations Convention on the Law of the Sea requires every ship to sail under
one flag and also confers a right to every State, whether littoral or land-locked, to have

ships flying its flag.

If a State exercises this right, it must also assume the obligation to ensure that the ships
are subject to its effective jurisdiction and control. This means that the State may offer a
conducive environment for ship operators, for instance, in the following areas :

o fiscal regimes (e.g., tax exemption, foreign exchange controls, fees)

¢ legal regimes (limitation of liability, mortgage laws, litigation laws)

e ownership requirements

o Dbilateral or multilateral agreements which accord special rights to its ships (e.g.,
cargo sharing, taxation, right of entry)

s manning requirements (nationality, recognition of certificates, manning scale, wage

scales)



More onerously, it also means that the State must ensure that :
s the ship is subject to its exclusive jurisdiction on the high seas

» it has jurisdiction under its internal law over each ship and its master, officers and
crew in respect of administrative, technical and social matters conceming the ship.

It is therefore in pursuance of this obligation that a flag State has laws and regulations

covering :

standards of construction, equipment and survey of its ships

the manning of ships, labour conditions and the training of crews

safe navigation of ships

reduction and control of marine pollution

investigation of casualties involving its ships

However, the provisions under UNCLOS are of a general nature. UNCLOS also provides
that there must be a genuine link between the ship the flag State but is silent on what
constitutes the link. The United Nations Convention on the Conditions for the
Registration of Ships was intended to fill the vacuum left by UNCLOS. It is intended to
lay down the obligations that a flag State has to assume in relation to the registration of
ships in that State. Its main provisions are as follows :

A. It applies only to self-propelled sea-going ships of 500 GRT and above which are
used in international seaborne trade for the transport of goods or passengers.

B. The flag State must have an adequate and competent maritime administration
and shall implement applicable international rules and standards (e.g., those of
the International Maritime Organisation and the International Labour
Organisation).



Owners or operators are adequately identifiable for the purpose of ensuring their
full accountability.

A State of registration has an option to comply with either the provisions on
Ownership or manning (or with both) viz:

OWNERSHIP - a flag Stat must provide in its law and regulations appropriate
provisions for participation by that State or its nationals as
owners of ships flying its flag or in the ownership of such ships
and for the level of such participation.

MANNING - a State of registration shall observe the principle that a
satisfactory part of the complement consisting of officers and
crew of ships flying its flag be nationals or persons domiciled or
lawfully in permanent residence in that State, either on a ship,

company or fleet basis.

A State of registration must ensure that the shipowning company or it subsidiary
company or its principal place of business is established within its territory.
Otherwise there must be a representative or management person who shall be a

national of that State.

A State may register vessels chartered-in by a charterer in that State in
conformity with the Convention.



TYPE OF SHIP REGISTRIES

There are, broadly speaking, four types of registries, viz:

A

The traditional or “closed” registries — these generally have more stringent criteria
for ownership, i.e., only citizens and companies incorporated in the country can
qualify. Degree of “closedness” varies because foreigners can still get in by way
of companies unless there are stringent criteria also for company ownership.
Examples of such registries are most of the European countries, except the
“international” registries. The original registries still belong to the traditional

category.

The “open” registries — established as a service to the international shipping
community. The most notable examples are Liberia and Panama.

The “off-shore” or “international” registries — these registries are set up by the
traditional registries to stem the exodus of ships from their original registries.
These are designed to lower the operating costs of owners and some are also
designed to attract foreigners. Examples are the Norwegian, Danish and

German international registers.

The “dual” or “bareboat” registries — these registries allow bareboat chartered
ships to be registered. Examples of countries which allow dual registration are
Germany, Australia, Liberia, Myanmar and the Philippines.

CHOOSING A FLAG

In the past the choice of the country of Registration was easy. The owners Registered

and crewed their ships in the country where they lived and conducted their business.
This state of affairs lasted until the 1940s when the American Owners found that the
high cost of running ships under the American flag, crew wage levels being particularly

high, made it impossible for them to compete, in the international shipping market. They

therefore searched for a country which: -



1. Would permit a company owned and controlled by non-nationals to operate ships
under its flag (most countries insist that the owning company is Registered, owned
and controlled by its own nationals only).

2. Would permit the beneficial Owners to reside and operate elsewhere and to maintain
all accounting/banking operations and keep all profits in a different country.

3. Would permit the employment of crew of any nationality and at any wage scale the
Owners wished (most countries insist that a significant number of the crew are its
own nationals, employed at nationally agreed wage scales).

4. Would demand minimal taxation.

They found the countries they were looking for in Panama and Liberia which had already
established “open registers”. With ships Registered under either of these flags (known
as either “Flags of convenience” or “free flags”) the American Owners were able to
compete on the international tramp, both dry and tanker, markets and in the non-

protected liner runs.

In the same way, traditional European and Japanese tramp Owners found it increasingly
difficult to participate in an increasingly competitive shipping market. Whereas it is
probably true that a Shipowner would, all things being equal, prefer to Register his ship
under the flag of his own country and crew it with his own fellow nationals, increasing
labour costs have all but priced the traditional Shipowners out of the market. These
have been taken over by the Panamanian and Liberian flags and by emerging nations
with their lower labour costs. (It should be bome in mind that the other elements which
make up the total of the daily running costs of a vessel will be practically the same for a
well run vessel, regardiess of flag, the world over). The principal elements of the higher
labour costs faced by the traditional owners are: -

1. Higher domestic wage levels.

2. Comprehensive and expensive Social Security payments demands by the
national governments in respect of the personnel employed.



Nevertheless, there are ways in which certain national governments do assist their

national fleet: -

nd

Purchasing loans at a low rate of interest.
Assistance with Social Security payments for the crews.

Preference for the national fleet for Government cargoes and for cargoes controlled
by the major industrial concerns in the country, together with an active policing of the
40/40/20 Unctad Rule in the liner trades.

Exclusive employment of national flags in certain protected trades (such as

coasting).

Advantageous taxation schemes so that profits gained from shipowning activities

bear little or no tax.

If a Shipowner/Shipmanager does operate in a country which: -

actively encourages Shipowning by it nationals;

has a domestic wage range which enables crews to be employed at competitive
salary levels;

has a pool of experienced seamen;

it will be attractive to Register the vessel under that flag. A good example of such a
country is India. Greece encourages its notorious entrepreneurial shipowners by
permitting them to Register the Shipowning companies abroad (e.g., Panama or Liberia)
whilst the ships themselves are Registered in Greece ~ thus combining the best of both

worlds.

Failing any active encouragement from its Government the “traditional” Shipowner has
no alternative but to Register his ship abroad. The choice of Register will be influenced

by: -



1. Cost — Registration fee and annual tonnage tax.
2. Acceptability — not every flag is welcomed in every country.

In this the Shipowner has two choices. He can either use an “off-shore” Register or a
“flag of convenience”/ “free flag”.

“Off-shore” Registers are Registers established with favourable taxation regimes and
flexible employment regulations but with close links with a particular established
maritime country from which they draw the majority of their tonnage. They also demand
some commercial presence from the Shipowner in the territory. Examples of these “off-

shore” Registers are: -

Great Britain Isle of Man and Bermuda
Norway Norwegian International Register
Netheriands Netherlands Antilles

“Flags of convenience” Registers have already been described. They have no
connection with established Maritime Nations and only demand the most cursory
presence from Shipopwners on their territory. They have no connection with any one
particular country; drawing their custom from anywhere and everywhere. The most
famous examples of these “flags of convenience” are Liberia and Panama, and there are
an increasing number of other states which offer similar facilities.

In selecting which flag the vessel will fly the Shipowner/Shipmanager will consider if
there are any commercial or political reascns why a particular flagged vessel should be
used in a particular trade, or if there are any reasons, political or commercial, why a
particular flagged vessel should not be used. (For example, a certain flagged vessel
would be refused entry into countries for political reasons, or close scrutiny of crew
employment conditions on Liberian and Panamanian flagged vessels in Australia/New
Zealand/Scandinavia).



Having selected the country whose flag his vessel will fly and established, if necessary,
the shipowning company, the Owner will apply to have the vessel Registered in that
country. This entails the authorities, or more usually an authorised Classification Society
acting on behalf of the authorities of that country, inspecting the vessel —

1. To ensure that the vessel complies with both national and international Rules and

Regulations.
2. To measure the vessel to ascertain its dimensions and gross and nett tonnages.
On receipt of all relevant information, and a fee, the authorities will issue:

1. Certificate of Registry, confirming that the vessel is Registered in that country. It will
also give the vessel's official number and radio call sign.

2. International Tonnage Certificate, giving the gross and net tonnage.

3. License to operate the vessel's radio station.

The ship is now registered.

CLASSIFICATION

The first thing which must be said is that whilst a ship must be Registered it does not in
reality have to be classed. However, bearing in mind the very nature of classification —

an independent check on the condition of the vessel — it is difficult to see how an
unclassified ship could obtain:

1. Insurance
2. Employment

considering the fact that Shippers and Charterers together with Underwriters and P&l
Clubs all insist that the vessel is classed.



This “independent check” is carried out by Classification Societies. These Societies are
autonomous bodies which all run under the direction of representatives of:

e Shipowners
e Ship Underwriters
e Shipbuilders
e Professional Institutes concerned with the design, construction and running and
repairs of ships such as:
- Naval Architects
- Marine Engineers
- Metallurgists

The Principal Classification Societies are:-

o Lloyds Registers L.R. Great Britain

¢ Norske Veritas N.V. Norway

¢ Bureau Veritas B.V. France

e Germanischer Lloyd G.L. German Federal Republic
 American Bureau of Shipping A.B. USA.

¢ Nippon Kaiji Kyokai N.K. Japan

They draw up detailed specifications of all material used in the construction of ships and
rules concerning not only the construction of all equipment on board but also the ships
itself. In order to assist them in enforcing their rules and regulations they maintain a
network of exclusive and part-time surveyors throughout the world.

In order for a vessel to obtain a classification from a Society the following will have to

happen:-

1. The plans are scrutinised and if found satisfactory approved by the Society.

10



2. The building of the vessel will be supervised by a surveyor from the Society who will
maintain a programme of constant spot checks and examinations to ensure that the
rules of the Society are being met. He will also ensure that all material used is of a

quality approved by the Society.

3. The final sea trials of the new building will be attended by the surveyor. Provided
everything is satisfactory the vessel will then be formally entered as “Classed” with

the Society.

In order to maintain class the vessel will then have to enter a programme of surveys.
This programme will ensure that everything on board the vessel which is material to the
safety of the vessel is surveyed in rotation according to a pre-determined timetable.

These surveys are scheduled so that every item will have been inspected at the end of a
period of 4 years. Once this “cycle” has been completed satisfactorily the vessel will
have completed its first “special survey” whereupon the entire “cycle” of surveys begins
all over again. Inserted into this programme is a requirement that the vessel is dry
docked during the survey cycle. Societies do give themselves the power to grant
extensions in a survey cycle in cases where the progress of survey items and the
condition of the vessel warrant it.

It is also a requirement of Classification Societies that in the event of any accident
happening to the ship or its equipment then a Class Surveyor be called in to examine the
damage; to advise if the repair has to be done immediately, or whether it can be
postponed and if so for how long. If a postponement is granted, full details are entered
in the vessel’'s records as a “condition” or a “recommendation”. The eventual repair will
have to be done under the supervision of the Class Surveyor.

A ship built under the rules of a particular Society need not remain with that Society for
its life. There is nothing to stop an Owner from transferring from one society to another,
subject to certain rules that have been established between the various classification
societies.
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The classification societies keep full survey records of all ships which they classify.
These records will list all the surveys passed with the date during the current cycle,
together with all surveys yet to be passed with the dates when they fall due. The
records will also list all repairs done under class requirements and all current “condition”

or “recommendations” for future repairs.

These records are of great importance to a potential buyer of any second-hand ship and
are usually inspected at an early stage in negotiations.

CERTIHFICATION

In order to trade and, more importantly, to get Customs’ clearance, the vessel will have
to maintain a complete set of Certificates. These Certificates are:-

e Certificate of Registry

Issued by the Government of the country whose flag the vessel flies. It is valid until

the vessel is sold and states:-

1. Name of the vessel, its official number, call sign and principal dimensions.

2. Name of Owners.
« Radio Station License
Issued by the flag state registry and renewed annually.
¢ International Tonnage Certificate
Issued by the Government of the country whose flag the vessel flies, usually from

measurements made by an authorized Classification Society. It is valid until the

vessel is sold states:-

12



1. Vessel's Gross Tonnage
2. Vessel's Nett Tonnage

s Load Line Certificates

Valid for four years, subject to an annual inspection, giving details of the vessel’s free

board measurements.

e Safety Construction Certificate

Valid for four years, subject to an annual inspection, confirming the good condition of

the vessel's hull.

e Safety Equipment Certificate

Valid for two years, subject to an annual inspection, confirming that the vessel’s life
saving equipment such as:-

Lifeboats and life rafts
Pyrotechnics
Firefighting Equipment
Emergency radios

H>ON

is in good working order and meets international regulations.

The surveyor will also want to examine the vessel's charts and nautical publications
such as Pilot Books, Lists of Lights and Nautical Almanacs.

e Safety Radio Certificate

Valid for one year, confirming that the vessel’s radio and radar equipment is in good
working order and meets international regulations.

13



International Qil Pollution Prevention Certificate (IOPP)

Valid for four years confirming that the vessel is equipped with machinery to remove
oil from ballast and/or bilge water being pumped overside.

The last five certificates are usually issued on behalf of the Government whose flag the
vessel flies by an authorized Classification Society. The surveys needed to issue or
renew these certificates are totally independent of the class surveys. In addition to these
certificates, the vessel should have on board, and available for inspection:-

Certificate of Class

Issued by the Classification Society confirming that the vessel is classed by them. If
the vessel is equipped for the carriage of refrigerated cargo, the Refrigeration
Installation is certificated separately.

Safe Manning Certificate

Issued by the Government who flag the vessel flies stating the minimum number,
and appropriate ranks of that number, of crew the vessel can sail with.

Cargo Gear Book

This book gives details of the quadrennial cargo gear survey and the annual survey

of inspection.

Grain & Stability Books

These books give details of the vessel's stability calculations and bulk grain loading
stability calculations authenticated by the Government of the country whose flag the

vessel files.

14



» De-Ratisation Certificates

Issued by Port Heath Authority confirming that the vessel is free from all traces of

rats and valid for 6 months.

PORT STATE CONTROL

These random spot inspection of ships are carried out by the relevant national
authorities of the ports concerned and are inspections which are completely independent
of Classification and Certification surveys. The inspectors have power to board the
vessel and inspect all Certificates and to examine all items covered by the Certificates.
For example, they can insist that the lifeboats are manned and lowered, they can check
machinery and all lifesaving equipment. If they find any discrepancies or faults in
anything they inspect, they have the power to put a stop order on the vessel, even
though the deficient items might be covered by a valid Certificates, this order prevents
the vessel from sailing until the deficiency has been rectified. Likewise, they also have
the power to inspect the crew list and compare it with the safe manning Certificate to
ensure that the correct number of crew with the relevant qualifications are on board.

Although almost all maritime nations are signatories to the IMO convention on Port State
Control, the degree of application varies considerably. Hong Kong, for example, carries
out an appreciable number of inspections, some randomly selected and others because
they suspect infringements. Singapore, on the other hand, tend only to inspect ships
about which complaints have been made. The UK takes the convention seriously but
bemoans the cut-backs in public spending which severely limit the number of surveyors
available to carry out the inspections. Other countries approach the convention in a
variety of ways but one has to say that no country is acting as stringently as the drafters
of the convention envisaged; in some cases one wonders why certain countries ever
bothered to sign the convention in the first place.

15



NATIONAL INSPECTIONS

The authorities of the vessel's flag state will reserve the right to board a vessel flying its
flag and hold a full inspection along the lines of the Port State Control survey. The more
careful Register will maintain an active world wide network of surveyors to ensure
moderately frequent inspections of the vessels which fly their flag.

CONDITION SURVEYS

P&l Club conduct their own independent condition surveys of vessels over 10 years old
entered with them. They have no power to stop the vessel, but should they note any
deficiencies they will limit the vessel’s P& Cover until the deficiency is corrected. For
example, if they note that the vessel’s hatches are not very watertight they will limit the
cover for cargo claims until the hatches are repaired. In extreme cases they may
suspend cover entirely and/or terminate the entry of the vessel with the Club.

CONCLUSION

Safety and efficiency must be at the top of a professional shipowner’s list of priorities.
The condition of a ship will, to a large extent reflect the manager’s attitude to these
important factors. A shipmanager should treat all surveys and inspections as an
opportunity of showing how careful and attentive he is to the needs of running a safe
ship and not as a game of wits to see how much he can hide from a surveyor and get
away with.  Likewise, a professional shipmanager should lose no opportunity to
motivate the crews in the constant battle to maintain the very highest degree of safety.
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SHIPS

A ship is a marine floating structure with a means of self propuision.
Mechanical propulsion has replaced oars and wind, while steel has

replaced wood as the material of constructing ships.

Due to trade and commerce, there is always a need to move cargo and
commodities between countries and between continents. This can involve

vast distances and potential hazards.

When it comes to moving large volumes of cargo, efficiently, economically
and safely , the dominant mode of transport is still by ships, either by

coastal vessels or by deep sea ocean going vessels.

CARGO

Cargo comes down to 2 categories (a) raw materials (b) finished products

The ship has a value

The cargo has a value.



Therefore engaging the right ship to carry a certain cargo one must take
into consideration:

- Nature of Cargo

- cargo operation methods

- cargo security

- ship characteristics

- ship performances

These criteria will become apparent when | discuss each ship type with

respect to their designed function and the intended cargo.

SHIPPING SERVICES:

Tramp = non regular schedule, non designated routes

Liner = regular schedule, designated routes



SHIP TYPES

For most of us living in HK, we are fortunate to see many types of ships in
the harbour and anchorage almost everyday of the week, from our desks in
our tower office blocks or even from our bedroom windows.

Given the diverse type of ships around, today we will only focus on the

most common types employed in trade and commerce.



SHIP TYPES
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General arrangement plans of the new
30,560dwt all-refrigerated and hatchcoverless
container ship Dole Chile.
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General arrangement plans of
the 134,000dwt FPSO unit being
built by Daewoo for the Terra
Nova Alliance, to operate on the
Canadian Grand Banks. It was
designed by Halliburton Brown &
Root.
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Form No RS/C1

CERTIFICATE OF REGISTRY
= m ® B %

PARTICULARS OF SHIP & #& &

Name of Ship IDEEFIKS IMO No. 9252046

2 % BREeFa8sR

Port of Registry HONG KONG Call Sign VRXF3

i o B % 5K

Official No. HK-0734 Date of Registry 15-JUN-2001
EALE M B

Type of Ship BULK CARRIER Material of Hull STEEL

Py R, AL B M b

Date Keel Laid 18 OCTOBER 2000
REZHKBH

Name and Address of Builder |MABAR! SHIPBIUSLDING CO., LTD.

AR LA ik 4-52, 1-CHOME, XOURA-CHO, IMABARI CITY, EHIME PREF , JAPAN.
Length 161.210 metres Breadth 27 200 metres

® K A

Moulded Depth 13 600 metres

R

Gross Tonnage 16,963 tons Net Tonnage 10.498 tons

ke Rind A4

Main Engine Type DIESEL Engine Make and Model  MAKITA B&W 6S42MC(MARK
EREH ERELEHE AR Vi

No. of Sets of Engine 1 Total Engine Power 5847 KW

EHREH EHEHE

How Propelled MOTOR DRIVEN SINGLE SCREW No. of Shafts 1

HEEE ] #

This Certificate was issued on 15th June, 2001 under the provisions of the Merchant Shipping (Registration) Ordinance.
ABHEEL 2001 £ 6 F 15 BEBFH(ZEMIERNZE -

Registrar of Ships  As f43E /&
MARINE DEPARTMENT
PAGE 1/2 H®1/2R& HONG KONG CHINA
NN IWK.N72A t#’ @ )é l‘é 4‘;—“ t‘g tﬁ‘:



PARTICULARS OF OWNER(S) / REPRESENTATIVE PERSON # R / RAAZ#

Total Interest in the Ship #s#6# A 438 : 100 Shares

Name of Representative Person and Address
REALZL / LRI

ANGLO-EASTERN SHIP MANAGEMENT LIMITED

23RD FLOOR,
248 QUEEN'S ROAD EAST, WANCHAI,
HONG KONG.
Name, Address, and Description of Owners o b a2 g
%&iﬁ-z / z%ﬁ‘i&ﬁ%%ﬁ“" No. C‘fShdrebHEId/ﬁEmfhsﬁﬂa
KLEIMAR N.V. 100.00
23RD FLOOR, .
248 QUEEN'S ROAD EAST, WANCHAI,
HONG KONG.

Place of Incorporation/Registration 2:5] sR3n/3E #3163 :  HONG KONG

PAGE 2/2 #2/2 %
O.N. HK-0734



Certificate No.
90795/212/97/01

CARGO SHIP SAFETY CONSTRUCTION CERTIFICATE

Issued under the provisions of the
INTERNATIONAL CONVENTION FOR THE SAFETY OF LIFE AT SEA, 1974, as amended, and as modified by
the Protocol of 1978 relating thereto

under the authority of the Government of the

HONG KONG SPECIAL ADMINISTRATIVE REGION
OF THE PEOPLE'S REPUBLIC OF CHINA

by Germanischer Lloyd

Distinctive

Name of Ship Number Port of Registry nggzze N&{nger
or Letters

SELANDIA VRVK3 Hong Kong 9602 9122461

Deadweight of ship *  metric tons
TYPE OF SHIP** :

Oil-tanker / Chemioal-tanker / Gas-earrier /
Cargo ship other than any of the above

Date on which keel was laid or ship was at a similar stage of constsuction or, where applicable, date on which work for a
conversion or an alteration or modification of 2 major character was commenced 6th January, 1897 .

THIS IS TO CERTIFY:

1 That the ship has been surveyed in accordance with the requirements of regulation I/10 of the Convention.

2 , - That the survey showed that the condition of the structure, machinery and equipment as defined in the above regulation was
satisfactory and the ship complied with the relevant requirements of chapters II-1 and II-2 of the Convention (other than
those relating to fire safety systems and appliances and fire control plans).

3 That in implementing regulation 1/6(b) the Government has instituted mandatory annual Surveys.

4  That an Exemption Certificate has not been issued.

This certificate is valid until 30th April, 2002 .

Issued at Hamburg, the 31st day of July, 1997 .

Schreiter H¢ r

*  For oil tankers, chemical tankers and gas carriers only.
. ¥* Delete as appropriate



MANDATORY ANNUAL SURVEYS

Due date : 30th April
Range: 1st February to 31st July each year

This is to certify that the ship has been surveyed in accordance with regulation I/6(b) of the Convention, as modified by the 1978
Protocol and the relevant recommendations of the Organization.!

1st mandatory annual survey

)
Place [2 _svernsan _ Date 22 - ©3- %8
I J

) ///ﬁ Yv).. /\7’0’00/

Surveyor to Germanischer Lloyd

2nd mandatory annual survey 2

Place / % ¢3. 99 -

M Y. /w}ﬁz)

v

Surveyor to Germanischer Lloyd

< — e o\
Place a2l A C/Q' A PRI\ M/)(_/(/l\ ISV T

DLW

—~ - o |
Surveyor to G:’rmezqnisc?e[rrm—‘u f j

'4th mandatory annual survey

Place JQL'(Y Al UAEF. 23. °‘{'l 200\

Surveyor to Germanischer Lloy

INTERMEDIATE SURVEY FOR TANKERS OF 10 YEARS OF AGE AND OVER

This is to certify that, at an intermediate survey required by regulation I/10 of the Conventiag, as ified by the 1978 Protocol,
this ship was found to comply with the relevant provisions of the Convention.! Hx&‘ '

Due date: . %
Range: i

Place

s 0 ’ Surveyor to Germanischer Lloyd

Reference is made to Guidelines on surveys required by the 1978 SOLAS Protocol, the International Bulk Chemical Code and the International Gus Carrier
Code adopted by the Organisation by resolution A. 560(14).

2 A intermediate survey may take the place of a mandatory annual survey.



INTERNATIONAL LOAD LINE CERTIFICATE

Issued under the provisions of the
INTERNATIONAL CONVENTION ON LOAD LINE, 1966,
as modified by the Protocal of 1988 relating thereto

under the authority of the Government of

HONG KONG SPECIAL
ADMINISTRATIVE REGION OF THE
PEOPLE'S REPUBLIC OF CHINA

by GERMANISCHER LLOYD
Distinctive Length (L) as
Name of Ship Number Port of Registry defined in article IMO Number
or Letters 2 (8) (in metres)
X-PRESS KAILASH HK-0345 Hong Kong 140.720 9122461
{ ;555 9 (44 4 144
Freeboard {A new ship Typeof {Type "B"
assigned as™ { Amn-existing-ship ship® { LypelBLwithreduced freeboard
i {gis? ngn’,#k E.FQEFi‘Es.?i fFEEbBEFd
Freeboard from deck line Load Line

Tropical 2305 mm(T) 170 mm above (S)
Summer 2475 mm (S) Upper edge of line through center of ring
Winter 2645 mm (W) 170 mm below (S)
Winter North Atlantic — mm (WNA) -~ mm below (S)

Note: Freeboards and load lines which are not applicable need not be entered on the certificate.
Allowance for fresh water for all freeboards other than timber 770 mm.
The upper edge of the deck line from which these freeboards are measured is XV mm below the top of the freeboard deck at

side.
—

THIS IS TO CERTIFY

1. That the ship has been surveyed in accordance with the requirements of article 14 of the Convention.
2. That the survey showed that the freeboards have been assigned and load lines shown above have been marked in
accordance with the Convention.

This certificate is valid until 30th April, 2002 subject to the annual surveys in
accordance with article 14(1) (c) of the Convention.

lssuedat  Hamburg the 6th dayof September, 2001.

Germanischer Lloyd £z,

Schreiter *Ohwald
Notes:
1.

When a ship departs from a port sttuated on a river or infand waters, deeper loading shall be permitted comresponding to the weight of fuef and all other materials required for consumption between the point of

departure and the sea, . N
2. Whenaships in fresh water of unit density the appropnate load fine may be submerged by the amount of the fresh water aflowance shown above. Where the density is other than unity, an allowance shall be made

proportonal to the differsnce between 1,025 and the actual density.

* Delete as appropriate
Form No. $750 / 2001-05 Page 1 of 4



Endorsement for annual surveys

Due date (anniversary date):
Range:

THIS IS TO CERTIFY that at an annual survey required by article 4(1) (c) of the Convention, the ship was found to comply with the
relevant requirements of the Convention.

Annual survey Signed:
Surveyor to Germarnischer Lloyd
Place:
Date:
Annual survey Signed:
Surveyor to Gemmantscher Lloyd
Place:
Date:
Annual survey Signed:
Surveyor to Germanischer Lloyd
Place:
Date:
VS‘SCH £
Annual survey Signed: O.M. Ellian L IN &
confirmed: Hamburg, 6th September, 2001 Surveyor to Germanischer Loyd {? %@\w <
' \: ~ < =
Place: Jebel Ali =
Date: 23rd April, 2001

Annual survey in accordance with article 19(8)(c)

THIS IS TO CERTIFY that, at a survey in accordance with article 19(8)(c) of the Convention, the ship was found to comply with the
relevant requirements of the Convention.

Signed:

Surveyor to Gemmanischer Lioyd

Place:

Date:

Form No S750/2001-05 Page 2 of 4



Endorsement to extend the certificate if valid for less than 5 years
where article 19(3) applies

The ship complies with the relevant requirements of the Convention, and this certificate shall, in accordance with article 19(3) of the
Convention, be accepted as valid until

Signed:

Surveyor to Germanischer Lioyd

Place:

Date:

Endorsement where the renewal survey has been completed
and article 19(4) applies

The ship complies with the relevant requirements of the Convention, and this certificate shall, in accordance with article 19(4) of the
Convention, be accepted as valid until

Signed:

Surveyor to Germanischer Lioyd

Place:

Date:

Endorsement to extend the validity of the certificate until reaching the port of survey or
for a period of grace where article 19(5) or 19(6) applies

This certificate shall, in accordance with article 19(5)/19(6)* of the Convention, be accepted as valid until

Signed:

Surveyor to Germanischer Lioyd

Place:

Date:

*Delete as appropnate



Endorsement for advancement of anniversary date
where article 19(8) applies

In accardance with article 19(8) of the Convention, the new anniversary date is

Signed:

Surveyor to Germanischer Lloyd

Place:

Date:

In accordance with article 19(8) of the Convention, the new anniversary date is

Signed:

Surveyor to Germanischer Lioyd

Place:

Date:




SUR 53C

(1983)
INTERNATIONAL TONNAGE CERTIFICATE (1969)
Issued under the provisions of the
INTERNATIONAL CONVENTION ON TONNAGE MEASUREMENT OF SHIPS (1969)
under the authority of the Government of Hong Kong
Name of Ship Official Number Port of Registry Date®
SELANDIA Hong Kong 1996
IMO~-NO. 9122461

* Date on which keel was laid or the ship was at a similar stage of construction, (Articie 2(6)) orgate-on

wehichtha shinundaenmant altaratione ar rmadificratinne ~f o loncharantar [(Areinla QLANVIEVY o SEpropHate
b HG- L5 e e Cat e PO .

MAIN DIMENSIONS

Moulded Depth amidships

Length Breadth Q\S
i : to U Deck
(Arice 2() et 5 (i Jpper Deekc

140.72 m 11.10 m

THE TONNAGES OF THE SHIP ARE:
GROSS TONNAGE ... 600

NET TONNAGE e e e e et

THIS IS TO CERTIFY

that the tonnages of this ship have been determined in accordance with the provisions of the International
Convention on Tonnage Measurement of Ships 1868.

Issued at ..., Hamburg ... ... 20th March . . .. .. 19..97

(place of issue of certificate) (date of issue)
Government to issue this certificate.
e

4
N

. . . # 1 SCH
The undersigned declares that he is duly authorised by‘}he sarf

. 0,
(Signed) ..« T e -”__-;_:; .........
An autharjsed officer oétt_he Maring.Ogpartment
ABrintrup B&ge_‘z’;}_;;‘;V

o

MO 612



SPACES INCLUDED IN TONNAGE

GROSS TONNAGE NET TONNAGE

Name of space (}_?acgteigr} L(en:;x?th Name of space ggg%ijoeré Lfngwﬁth
Underdeck, volume + — — Cargo Hold 1 135 - 168 25.74
Poop + Forecastle Cargo Hold 2 96 - 131 27.30
D.H. 2nd Tier -2 - 23 16.62 1 Cargo Hold 3 61 - G6 27.30
D.H. 3rd Tier 4 - 23 13.02 | Cargo Hold 4 41 - 57 12.48
D.H. 4th Tier 4 - 23 13.02
D.H. 5th - 6th Tier 12.5 - 23 7.82
D.h. 7th Tier 14 - 22 6.24
D.H. 8th Tier 14 - 22 6.24
D.H. Sth Tier 14 - 16 1.57
Funnel 4.68 - 12 4.69
Vent. 58 0.80
Vent. 60 1.70
Vent. 96 - 98 1.60
Vent. 133 - 135 1.60
Crane 1 133 s 2.15
Crane 2 59 g 2.15
Box Girder on Deck 0.72
Box Girder on Deck 0.72
Cargo Hatch 1 152 - 168 12.48
Hatch Cover 1 on Hatch 12.80
Cargo Hatch 2 - 7 on Deck 12.48
Hatch Cover on Hatch 12.80

Number of passengers (Regulation 4(1))
Number of passengers in cabins with not more than

8 berths
Excluded spaces (Regulation 2(5)) -

An asterisk (°) should be added 10 those spaces || I ERUREUNEIRE
listed above which comprise both enclosed and Number of other passengers ................ SUUTORR

excluded spaces.

Date and place of original measurement ...... 20th March, 1997; Hamburg .. ... ..

Date and place Of 1aSt Previous rBMEBASUIBIMENT oo iv.tie et e et et e e e e

Remarks:



Certificate No 090795/092/ 1/02

CARGO SHIP SAFETY EQUIPMENT CERTIFICATE

This Certificate shall be supplemented by a Record of Equipment
(Form E) No. 090795/092/ 1/02/RE

Issued under the provisions of the
INTERNATIONAL CONVENTION FOR THE SAFETY OF LIFE AT SEA, 1974,
as modified by the Protocol of 1988 relating thereto
under the authority of the Government of

HONG KONG SPECIAL
ADMINISTRATIVE REGION OF THE
PEOPLE'S REPUBLIC OF CHINA

by GERMANISCHER LLOYD
Distinctive
Name of Ship Number Port of Registry Gross Tonnage IMO Number
or Letters
X-PRESS KAILASH HK-0345 Hong Kong 9602 9122461

Deadweight of ship: * metric tons

Length of ship (regulation [1/3.10): 140.72 m

Type of Ship*™ : Qiltenker / Chemicaltanker / Gas-earrier /

Cargo ship other than any of the above

Date on which keel was laid or ship was at a similar stage of construction or, Cvt]ere applicable, date on which work for a
conversion or an alteration or modification of & major character was commenced: 6th January, 1997.

THIS IS TO CERTIFY:

1 That the ship has been surveyed in accordance with the'reguirements of regulation 1/8 of the Convention.

2 That the survey showed that: ,

2.1 the ship complied with the requirements of the Capvention as regards fire safety systems and appliances and fire control
plans;

2.2 the life-saving appliances and the equipment of the lifeboats, liferafts and rescue boats were provided in accordance with
the requirements of the Convention;

2.3 the ship was provided with a line-throwing appliance and radio installations used in life-saving appliances in accordance
with the requirements of the Convention;

24 the ship complied with the requirements of the Convention as regards shipborne navigational equipment, means of
embarkation for pilots and nautical publications;

25 the ship was provided with the lights, shapes, means of making sound signals and distress signals in accordance with the
requirements of the Convention and the International Regulations for Preventing Collisions at Sea in force;

2.8 in all other respects the ship complied with the relevant requirements of the Convention.

That the ship operates in accordance with regulation 11/26.1.1.1 within the limits of the trade area: not applicable

4 That an Exemption Certificate has been issued .

o

This certificate is valid until 30th April, 2002 subject to the annual and periodical
surveys in accordance with regulations 1/8 of the Convention.

lssuedat  Hamburg the 2nd day of April, 2001

Germanischer Lloyd ¢r-

Héppner Ullrich

*  Foroil tankers, chemical tankers and gas carriers only.

*  Delete as appropriate
Form No. $601/2001-02 Page 1 of &



ENDORSEMENT FOR ANNUAL AND INTERMEDIATE SURVEYS

THIS IS TO CERTIFY that, at a survey required by regulation 1/8 of the Convention, the ship was found to comply with the relevant
requirements of the Convention.

Due date (anniversary date):
Range:

Annual survey Signed:

Surveyor to Germanischer Lioyd

Place:

Date:

Annual’/ Periodical ** survey Signed:

Surveyor to Germanischer Lloyd

Place:

Date:

Annual/ Periodical ** survey Signed:

Surveyor to Gemmanischer Lioyd

Place:

Date:

Sawant A.Q.
Surveyor to Germanischer Lloyd

Annual survey

Jebel Ali

18th February, 2001

Annual/Periodical survey in accordance with regulation 1/14 (h)(iii)

THIS IS TO CERTIFY that, at a annual/periodical survey in accordance with regulation IH14(h)(iii) of the Convention, the ship was
found to comply with the relevant requirements of the Convention.

Signed:

Surveyor to Germanischer Lloyd

Place:

Date:

** Delete as appropnate
Form No. S601/2001-02 Page 2 of 6



Endorsement to extend the certificate if valid for less than 5 years
where regulation 1/14(c) applies

The ship complies with the relevant requirements of the Convention, and this certificate shall, in accordance with regulation 1/14(c) of
the Convention, be accepted as valid untl

Signed:

Surveyor to Germanischer Lloyd

Place:

Date:

Endorsement where the renewal survey has been completed
and regulation 1/14(d) applies

The ship complies with the relevant requirements of the Convention, and this certificate shall, in accordance with regulation 1/14(d) of
the Convention, be accepted as valid until

Sigred:

Surveyor to Germanischer Lioyd

Place:

Date:

Endorsement to extend the validity of the certificate until reaching the port of survey
or for a period of grace where regulation I/14(e) or I/14(f) applies

This certificate shall, in accordance with regulation 1/14(e) / I/14(f)* of the Convention, be accepted
as valid until ;

Signed:

Surveyor to Germanischer Lioyd

Place:

Date:

* Delete as appropnate
Forrn No S601/2001-02 Page 3 of 6



Endorsement for advancement of anniversary date
where regulation I/14(h) applies

In accordance with regulation 1/14(h) of the Convention, the new anniversary date is

Signed:

Surveyor to Germanischer Lloyd

Place:

Date:

In accordance with regulation /14(h) of the Convention, the new anniversary date is

Signed:

Surveyor to Germanischer Lloyd

Place:

Date:

Form No S601/2001-02 Page 4 of 6



Record No. 090795/092/ 1/02/RE

RECORD OF EQUIPMENT FOR THE
CARGO SHIP SAFETY EQUIPMENT CERTIFICATE (FORM E)

This Record shall be permanently attached to the Cargo Ship Safety Equipment Certificate

RECORD OF EQUIPMENT FOR COMPLIANCE WITH THE INTERNATIONAL CONVENTION FOR THE SAFETY OF LIFE AT
SEA, 1974, AS MODIFIED BY THE PROTOCOL OF 1988 RELATING THERETO

1 PARTICULARS OF SHIP
Name of ship: X-PRESS KAILASH

Distinctive number or letters: HK-0345

2  DETAILS OF LIFE-SAVING APPLIANCES

1 Total number of persons for which life-saving appliances are provided 25

Port side Starboard side

-

2 Total number of lifeboats — 1

2.1 Total number of persons accommodated by them - 25

2.2 Number of self-righting partially enclosed lifeboats (regulation 111/43) — —

2.3 Number of totally enclosed lifeboats (regulation [i/44) — —_

24 Number of lifeboats with a self-contained air support system — -
(regulation 111/45)

2.5 Number of fire-protected lifeboats (regulation l/4e) — —
2.6 Other lifeboats _
26.1  Number ' —_ —
26.2 Type — —_—
27 Number of freefall lifeboats
271  Totally enclosed (regulation [11/44) 1

2.7.2  Self-contained (regulation 111/45) e

2.7.3  Fire-protected (regulation [1//46) —_

3 Number of motor fifeboats (included in the total lifeboats shown above) 1
3.1 Number of lifeboats fitted with searchlights 1
4 Number of rescue boats 1

41 Number of boats which are included in the total lifeboats shown above —

5. Liferafts

5.1 Those for which approved launching appliances are required

511 Number of liferafts 1
5.1.2  Number of persons accommodated by them 25

5.2 Those for which approved launching appliances are not required

5.2.1  Number of liferafts 1
52.2  Number of persons accommodated by them 25
53 Number of liferafts required by regulation 11/26.1.4 1

Farm Ne QRO1 1 900107 Page 5§ nf A



2 DETAILS OF LIFE-SAVING APPLIANCES (CONTINUED)

6 Number of lifebuoys 10
7 Number of lifejackets 32
8 Immersion suits

8.1 Total number 3
3.2 Number of suits complying with the requirements for lifejackets -
9 Number of thermal protective aids” -
10 Radio installations used in life-saving appliances

10.1  Number of radar transponders 2
10.2  Number of two-way VHF radiotelephone apparatus 3

THIS IS TO CERTIFY that this Recprd is correct in all respects.
lssuedat  Hamburg the 2nd day of

Excluding those required by regulations 11/38.5.1.24, 11/41.8.31 and 111/47 2.2.13.

April, 2001

Germanischer Lloyd ¢r-

Sppner

N ] %
/J;’ C"’
Ullrich

-
/'/’

Farm Na S801/72001-02 Pace 6 of



GLADIS

- : FormNe A 2
germanischer Lloyd =2

Note: Ceruficate No.. 20310 BOM

This Certificate Is based on the standard Bescheimgung Nr.

international form as recommended by the Name of shup X-PRESS KATIIASH

International Labour Office in accordance with Schiffiname

ILO Convention No.152 Code Letters: VRVK3
Unterscherdungssignal

Himvers: GL-Register-No.: 90795

Drese Beschermgung basiert auf der vom Internanonalen
Arbeitsamt gemaf3 ILO Konvennion Nr.152 empfohlenen
internanonalen Standardform,

Certificate of test and thorough examination of Lifting Appliances

Bescheimgung uber die Prufung und emngehende Untersuchung von Hebezeugen

GL-Regster-Nr.

- RO @ B) @ (5
Situation and description of lifting appliances Date of Test Angle to the Test load Safe working load
(with distinguishing numbers or marks, if any) Prufungsdatum horizontal or (tonnes) (SWL) at angle or
which have been tested and thdroughly examined radius at which Pruflast radius shown in
Anordnung und Beschreibung der Hebezeuge (mit Kennzeichnung, wenn test load apphed (Tonnen) column 3
vorhanden), die gepruft und eingehend untersucht wurden Neigungswinkel zur ( tonnes)
Honzontalen oder Nutzlast bet dem
Ausladung ber der Nergungswinkel oder der
. Belastungsprufung Ausladung nach Spalte
(3)
(Tonnen)
CRANE NO. 1 AND 2 2001.08 24 26.4 m 45 t 40 t

Position of Lifting Appliances and special conditionsfor the use see Rigging Plans.
\Lage der Hebezeuge, Einzelherten und besondere Bedingungen fir die Beputomng siehe Takelblatter.

approved by Germanischer Lloyd with Journal No. 5880/96 on the 1996.01.23

{genehmgt vom Germanischen Lloyd unter Tgh.-Nr. am

These Riggings Plans are attached to the register book (Form No. LA 1).
\Drese Takelblditer sind dem Prifbuch (Form Nr. LA 1) berzufugen.

Name and address of the firm or competent person Surveyor to Germanischer Lloyd, Vorsetzen 32, 20459 Hamburg
who witnessed testing and carried out thorou . . .. . . .

e\_h . ftllon' g am rough For ships subject to supervision by See-BG this certificate 1s 1ssued on
Name und Anschrft der Firma oder fachkundigen Person, die ber der behalf of See-BG accordmg to UVV See, para 231.

Prufung anwesend war und de engehende Untersuchung Fur Schiffe, dre der Aufsicht der See-BG unterhegen, wird diese Beschermgung im Aufirag der
durchgefuhrt hat: See-BG gemdf} UVV See §231 ausgesteilt.

[ certify that the lifting appliances shown in column (1) were tested and thoroughly examined and no defects or permanent

deformations were found; and that the safe working loads are as shown.
Ich beschermge, daf3 die in Spalte (1) genannten Hebezeuge gepruft und emngehend untersucht wurden, daofi kemne Mangel oder blerbenden Verformungen fe::geslell! wurden und

dafi dre Nutzlasten den genannten Werten entsprechen.

Date 2001.08.24

Datum

Place MUMBATI
ort

M.A.B. FERNANDES

(For instructions see reve/l"‘s‘é @ide resp. attached sheet)
(Anweisungen siehe Rickseie bzw. beigelegtes Blan)

Place of performance and junsdicaon 1s Hamburg. The latest edinon of the General Terms and Condittons of Germarischer Lloyd are apphcable.

LA20296 German law apphes.
{LAZ21990) Genchisstand und Erfullungsort ist Hamburg Es geltan die Aligemeinen Geschafisbedingungen des Germamschen Lloyd in 1hrer jewerls neuesten Fassung,

Es gilt deutsches Recht
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\j DUBAI MUNICIPALITY SERIAL NO:

HEALTH DEPARTMENT
PEST CONTROL SECTION

! 1 DERATFH ERPHICAT—RE- BERATIIOSON
DERATTING EXEMPTION CERTIFICATE - CERTIFICATE D'EXEMPTION DE LA DERATISATION

8 DELIVRE CONFORMEMENT A LARTYCLE 53 DU RECLEMENT SANTTARE INTERMATICNAL

9 [S5UED DN ACCOROANCE WITH ARTICL2S 51 OF THE INTERNA TIONAL HEALTH REGULATIONS .
(Cé certificat ne doit pas cyo redrs par le1 Mhonited pormusina )

(NoL 1o oa kea ¥way Uy pod mibociuet)

THS CEATIFICATE RECORDS THE INSPECTION AND CERATING 2 | ATTHE PORTQF OF THE SHIP
LE PRESENT CERTIFICAT ATTESTE LINSPECTION ET LA CERATISATION N’Cﬂfgﬁz QU RAVIRE
A S HID X~ PKESS [chtLhsH
‘ ( r BATE)
THE INEPECTICN ANO EXEMP TON g ‘A E‘ gAm]jk
TN & LoxEmrion . 2 7 U‘L}/ aem ]
’LJ I mmH%‘G}%'oa mmwwmm ConTAINE [ CAKG o
NAAE O P TE WER | TR wooweReaeTy [ ] ran [ ] eamwrrae [
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Department of Transportation
United States Coast Guard
National Pollution Funds Center
Arlington VA 22203-1804

No. 850248 -10

VESSEL CERTIFICATE OF FINANCIAL RESPONSIBILITY
(WATER POLLUTION)

Vessel Operator
ANGLO-EASTERN SHIR MANAGEMENT ITD

has established evidence of financial zesponsioiity, in accordance with 33 CFR 138, to mest
liability under section 1002 of the Qif Palhition Act of 1990, and under section 107 of the
Comprehensive Environmental Responss, Compensation, and Liability Act, which may result
from the operation of the vessel named below:

Name of Vessel

THM SINALOA

Effective Date: 28VIAR2001
Expiration Date: 28MAR2004

The use of this certificate is subject to the provisions of Part 138 of Title 33 of the Code of
Federal Regulations, as it is or may be amended, and the conditions on the reverse side of this
certificate.  This certificate is invalid if there are any erasures or alterations hereon (except
permitted by 33 CFR 138), and is void if the operator named hereon is not the party responsible

for operating the vessel.
e2 F . @;«a‘i:;)

Chief, Vessel Certification
National Pollution Funds Center
By Direction




HISTORY
DATE PLAN RECORD- | DWG. NoO.
June 13, 2001 | Drawn by this works. f C~2300
I n ’
T ST 1 TR /] 0 - -
= %3 i 1‘7 f .c
'K;g 1 \ggé - ’1
_ 18. JUN (L !
(%= 1FPON KALT KYOi..
« & & ’.':'_‘\_3 ‘~‘ T
2 %
B # 1§ 13 TO CERTIFY that this ship is capable of complying
with the requirements of M0 Resolution A. 167 as amended
by 4 206 and in conjunction with A.562 when loaded in
T E accordance with the approved stability information
£HE incorporated in this document.
A
B
e =
CAUTION
THIS DRAWING OR DOCUMENT IS THE
PROPERTY OF IMABARI SHIPBUILDING
C0., LTD.
¥ G
B REPRODUCTION, COPYING, UTILIZATION
T % FOR PURPOSES OTHER THAN AGREED,
= R DISCLOSURE TO A THIRD PARTY, ARE
§ B STRICTLY SUBJECT TO PRIOR WRITTEN
: B AGREEMENT BY IMABARI SHIPBUILDING
= = 0., LTD. '
(2)
( 5&)
® e | SERIALNO. | B — 12 |
= FINISHED PLAN
£t (384 SHEETS INC. COVER )
CON~ SHIP DESIGN GROUP OWNER
FERRED BASIC DESIGN TEAM KLEIMAR N. V., BELGIUM
APPROVED >0 L M.S. “IDEEFIKS”
CHECKED fo 2 Maord - | |
CHECKED K S STABILITY BOOKLET WITH LOADING GUIDANCE
DRAWN T imaizumi
SHIP NO. CLASS SCALE pwG.  NO.
§S—563 NK 3k sk ok ' C—2300

TMARART QHTPRITTIDING CO.. LTD. IMABARI SHIPYARD DATE  June 13, 2001



Minimum Safe Manning Certificate

BEZEAFREZTH

Issued under the provisions of the Merchant Shipping (Safety) (Minimum Safe Manning Certificate)
Regulauon, under the authority of the Government of the Hong Kong Special Administrative Region
of the People’s Republic of China, by the Marine Department

LHEARLNBTESITHERARE  SEEREREM(Z2)( BETEATREEHS )HFESR

Name of Ship Port of Registry Distinctive Number or Letters IMO Number
iz EE AEAEARIT SRR EREEEERS
IDEEFIKS HONG KONG HK-0734 9252046

THIS IS TO CERTIFY that the ship will be considered to be safely manned in accordance with the principles and guidelines set out in IMO Resolution
A.890(21), provided that when going to sea the ship has not less than the numbers and grades of personnel shown in the following table:
FRESEEEFMGARECCESREEEERNTRE ASQDMEIES FIEE - EFETEFBUHRE X SRRTEUERETE

RTRETIIEIR EFRFETIRE -

OFFICERS B S RATINGS ZiEME
GRADE £51 NUMBER A 2 GRADE 31 NUMBER A £{

DECK FiF#RiR 8  Class1 —# 1 SEAMANT 4

(Master Mariner #35) SEAMANII 2
DECK EiREHRME Class2 Z#& 1 SEAMAN III 1
DECK BiRE#Ria & Class3 =& 2 MOTORMAN II 2
ENGINEER #4487 Class 1 —#& 1 MOTORMAN INI 1
ENGINEER 8467 Class2 =# 1 i
ENGINEER ##4E7 Class3 =% 2

PROVIDED THAT I/BRFE TFIEIE |

L

L

Issued at B HhEE ... HONGKONG. .o
Issued on & HE ... L2 JUNE 2001 riiiereeees

. . . . . . . o . — ANGLO-EASTERN SHIP
Thi fi Iid to the particul f the ship sh the application form completed by .0 i L s craeenes
s certificate is valid only in relation to the particulars of the ship shown in pplication form comple v AN A G EMENT LD,

dated 8 JUNE 2001 , and the nature of the services stated in that application.

Py = OSSO ROTURRTOIN . SUSRPOTUPTOURROPUPPRORROOONY @ = -1: ) = 1< .= =5 == == AR ef=g S =t b i

Nothing in this certificate invalidates any provision of the Merchant Shipping (Seafarers)(Certification of Officers) Regulation. as regards the carriage of
certificated officers, and in particular:
AEFASTESEHNER) (FRNEERER A EHERSECEETSRMENRIEI . FHBEEM TR |
Regulation 3(2) which provides that the Director of Marine may permit exemptions from all or any provisions of this regulation;
REZIQFERIEERRERTRRTHABEARE
Regulation 14 which provides that by reason of illness, absence or other unforeseeable happening, a ship may proceed to sea manned by 1 less than the
required number of deck and/or engineer officers provided:
Egﬁgf%ﬁ%  BEEA - RYRTURRERNESTFSUTEE GRS - BRILUERS —EFRERNER/SEGBANERT
CET ¢
(a)  all reasonable steps are taken to man the ship as required by Merchant Shipping (Seafarers)(Certification of Officers) Regulation;
THERRN YIS ESFUFSBHER)(FRMARRERRFIEIFE
(B) the Director is notified of the facts before the ship proceeds and notification is entered in the ship's official log book;
FRHSIERHESETENEERESR | BT AR EXFUEEER
(c)  the Master of the ship is satisfied that it is safe to proceed and enters a certificate to that effect in the ship’s official log book; and
THRHNRRERLEEXEY  TEIWHWEAMNBEERTALERL MR
(d)  the ship does not continue to be so undermanned for a period exceeding 28 days.
TR AFT R RIRREFEEE28E -
Conditions #eve-~have not been imposed as per attached Annex*
TEENRAT REWERE RNE:

e (KM VARGHESE)

Signature of authortzed official
ROERET



Explanatory Note 3 &

The category of ratings engaged on the vessel, the Standards of Traiming, Cernfication
and Watchkeeping(STCW) Certificates they hold and their experience
i E T IRe0EEe BrOR G E MM TESTH RS

Ratings forming part of a navigational watch or an engine room watch must hold Navigational or Engine Room Watch
Rating Certificates as appropriate, in addition to the sea service requirements listed below
BRTIIMBREERN  aRERBRRNEERAESTENEIRES ENLENEES -

[There is no statutory requirement for ratings to hold Watch Rating Certificates if they are not engaged on watchkeeping duties]

(AR R E TS T ECERR BN R A S

Seaman [I1* ZERARE~ - (a) 6 months deck sea service; OR

EERITRBERES + ®
(b) 2 months deck sea service — E.D.H. Certificate.

EERAEFREA RS EERRFRES

Seaman Il Z4BRAE - (a) 24 months deck sea service; OR

EFIREREEMEE ' R
(b) 12 months deck sea service — E.D.H. Certificate
EFERIRERRMEERFEREFRTRE

Seaman | —#&ihE - (a) 42 months deck sea service; OR

EERMREELES X
(b) 86 months deck sea service + A.B. Certificate
EEREESEROER RFEERTES

Motorman [I[** =& T+ . 6 months E.R. sea service.
ERERE FREEER
Motorman I ZiE8T - 12 months E.R. sea service.
EHRENE FIREEI12ES
Metorman [ —#R8 T - 24 months E.R. sea service.
ERETE FIREE4ER
G.P. Ul Z5R=5EHE - (a) 6 months sea service in a G.P. capacity; OR

G.p

Ak
*k

SEMEIRBEHEGER ' X
(b) a combination of 6 months sea service in Deck and E.R. capacities.

EHFREOBETRFHER

I ZHZHRE - (a) 18 months sea service in a G.P. capacity; OR
IR EARTEWISEE ' X
(b) a combination of 18 months sea service in Deck and E.R. capacities.

EFFRMTORETIREEIER

I—EEEERE - (a) 42 months sea service in a G.P. capacity; QR
ZEERBRERNER R
(b) a combination of 42 months sea service in Deck and E.R. capacities.

R F RS SR R2ER

For - MOD vessels with Conventional manning a Seaman I1I may be subsututed by an experienced deck cadet (minimum of 6 months sea service) who has
received training with regard to mooring operations and the dangers related thereto.

= -MOD i E=E@MA AFERES - B E—2=RMRATS—LEERIFREEFER EPEAERBLEHERR)  FBLEFART
HRSRREFNIIRR T X PHER -

For N/'U M§ vessels with Conventional manning a Motorman IIl may be substituted by an experienced engineer cadet (minimum of 6 months sea service).
ENUMS iEEERFAFERHERS B L —2=RET TS LERRNGEREBLEFER EPFAEAELBERSS) -

Officers and ratings assigned specific duties and responsibilities related to cario or cargo equipment on tankers shall have completed an approved shore-based

fire-fighting course in addition to the training required by regulation VI/1 of

e STCW Convention 1978, as amended, and shall have completed:

EER LREREECHR ERTHAREIENERFISREEERR  RATCERZTREMELMI978 » BVVIERE. B —E
TZELMKRE » BRIELSHEERRUATER ¢

1. at least three months of approved seagoing service on tankers in order to acquire adequate knowledge of safe operational practices; or
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Abbreviations

E.R
GP
AR
£ED
N/U

- Engine Room
- General Purpose
- Able Bodied Seaman
H - Efficient Deck Hand
MS - Non/Unmanned Machinery Space

MOD - Mooring Lines on Drums



Ceruticate No
90795 211/98'16

INTERNATIONAL OIL POLLUTION PREVENTION CERTIFICATE

Issued under the provisions of the
International Convention for the Prevention of Pollution from Ships, 1973, as modified by the Protocol of 1978
relating thereto (hereinafter referred to as "the Convention™)

under the authority of the Government of the

HONG KONG SPECIAL
ADMINISTRATIVE REGION OF THE
PEOPLE'S REPUBLIC OF CHINA

by Germanischer Lloyd

Distinctive
Name of Ship Number Port of Registry Tgr:gzsge Ng\rflger
X~ DRELS £t LASH or Letters =
b £~ SELANDIA VRVK3 Hong Kong 9602 9122461 |

TYPE OF SHIP: Qiltankes*

Ship other than any of the above *

THIS IS TO CERTIFY:

I. That the ship has been surveyed 1n accordance with Regdl_@tfdni‘i of Annex | of the Convention; and

Il That the survey shows that the structure, equipment, systems, fittings, arrangement and material of the ship and the condition
thereof are in all respects satisfactory and that the ship complies with the applicable requirements of Annex | of the

Convention.

This certificate is valid until 30th April, 2002, subject to surveys in accordance with Regulation ¢ of Annex [ of the Convention.

Issued at Hamburg, the 30th day of July, 1998,

Germanischer Ll
AL (A~
Schreiter Héppner

Note: This Certificate shall bé supplemented by a Record of Construction and Equipment.

Form-No 1OPP



ENDORSEMENT FOR ANNUAL AND INTERMEDIATE SURVEYS

THIS IS TO CERTIFY

that at a survey required by Regulation 4 ot Annex [ of the Convention the ship was found to comply with the relevant provisions of

the Convention

Due Date for Intermediate Survey if only one intermediate survey
1s held during the period ot validity of this ceruficate
Range.

Due Date for Mandatory Annual Surveys
Range-

Annual survey Signed:
confirmed: Hamburg, 30th
Place:
Date-

1SC S
2y f{x ¢
- A5
Annual*/Jntermedrate’ survey 77 | =~ . b Signed:
AN LN
e C
NT7 3T = Place:
v =L
a6 0
s Date:

s
it
Annwel*/Intermediate*survey s m Signed:

Place:

Date:

Annual survey:

Place:

Date:

Signed.

31st October, 1999
1st May, 1999 to 30th April, 2000

30th April
1st February to 31st July each year

Schutjes A.

Surveyor to Germanischer Lloyd

Rotterdam

22nd March, 1998

MY HAFIZ

y Surveyor to Germanischer Lloyd

VERSL ALl UAC

(%W‘“’L (4.8 Sacurr)

h Surveyor to Germanischer Lloyd

e - UAE
2 rof Mmu( 2 oo

‘/4;4551;-‘.

Surveyor to Germay&hér Lioyd
JEBEC AL O AYE

2 3 042021




Germanischer I[oph

R O

ex ufleate/of Glass-w Hull

o M%& @,?:\\‘\]/ /vr'”*’ ’“*"f ~2>:> ;/ Schiff

r1:~‘.\/

Ly

ke

080785 -1
GL-Register~No.

GL—Register—Nr

This is to certlfy that the motor vessel
Hisrmit wird bescheinigt, doB dos Motorschlff /eé’ e e /%f 2 /7@ /7/

£ - SELANDIA™
IMO-No. 91224611

IMO—~Nr.

Port of Registry HONG KONG Flag HONG KONG Call Sign ......VRVK3
Heimathafen Flagge U~Signal

L KILDARE ENTERPRISES LTD.
Reeder

Shipyard ......vieiieicieniirinrenennnn, eerererearaeaeanas veerneana. STOCZNIA SZCZECINSKA S.A.
Schiffswerft

Place of Build SZCZECIN Launching 2.1997 Completion ,, 4.1987
Bauort Stepeilqut Fertigstellung

has been surveyed at SZCZECIN 11997 by our Surveyor

besichtigt worden st in durch unseren Besichtiger
iety’s Rules.
esellschaft.

Tonnage particulars acc. to Conventlon 69 acc. to International Tonnage Certificate (1969)
Vermessungsdaten des Schiffes nach Konvention 65 lout Internationaler Schif fsmeBbriaf 1569)
Gross Tonnage 8602 Length 140,72 m  Summer Freeboard 2,875 m
Bruttoraumzahl Lange Sommerfraibord
Tonnage net 48388 Breadth 2230 m  witha
Nettoraumzahl Breite mit einem
Moulded Depth 11,10 m  Moulded Draught 8255 m
Seitenhdhe Tiefgang ohne Kial

On the basis of the Report submitted the vessel has been assigned the Class
Aufgrund des Uber den Befund erstotteten Berichtes ist dam Schiff die Klasse

with the Character of Class H100A5 E

mit dem Klassenzeichen
Container Ship
G
Solas -2, Reg. 54

and the Period of Class running from April 1987

und dem Klossenlauf vom .... gerechnat erteilt worden.

This certificate is valid until  30th April 2002 provided that prescribed surveys are
Disses Zectifikat 1st glitig bis effected by their due dates.

vorausgesetzt die vorgeschriebenen Besichtigungen sind
bis zu ihrem Falligkeitsdatum durchgef{lhrt worden

Hamburg, 21st July 1887

Germanischer Llopd

/,U,M

Maller Arndt

This Certificate of Class Is valld only In connection with 1—page ANNEX ond ali endorsements made by Surveyors to Germanischer Lloyd on appended

sheets in raspact of this vessel's hyll,
Dieses Kiassanzertifikat st nur gitlg in Verbindung mit  1-seltigem Anhong und allen flc diesen Schiffskdrper von Besichtigern des Germarischen Lioyd

auf Baibidttern gamachten Eintragungen.

Rules for Classification and Construction, Chapter I~Ship Technology, Port 0-Clossification ond Surveys, as may from time to time be In force core

applicebla.
Es gelten dls Klossifikotions~ und Bauvorscheiften, Kapital I-Schiffstechnik, Tail O-Klassifikation und Besichtigungen In Ihrer Jeweils glitigen Fassung



Certificate entries relating to the Survey

See Report No. L’S.LQ_T‘Z_I Enty: ANNQAL...CLASS...SORYEY. (HULL) / ._.\-
........... CARRIED... (iefo BT 0 F el REFERS s ( ;

Place IE@EL ....... AC()U AT Date .2.3..04:292l.. Surveyor AL G LN Lot 45

See Report No. L1 | Entry: e

Place O Date e, SUIVEYOT oot ssseessssenssseseneersssssnssssesss s
See ReportNo. LI | Entry: ... e i P
Place Date .cesinsiiini Surveyor .

SeeReportNo. L_[ | EILEIT Y it sesenssemssessss o ssse s sess s s s s sssse s e .
Place Date eoeresersecnersnienns Surveyor et neene e

See ReportNo. L | BILEEY D et sens s smsss s e e e e L
Place Date Surveyor

See ReportNo. L_L | Entry: T .
Place Date Surveyor

Continued on appended sheet NO. wvevooveoveeon,



\§> Germanischer Llopd -

SNy e oo e
“Cert]f \\\ ¢ M f C S &*?‘” Machinery

090785 -1 te £
GL—RCngtCI—N 0. :&1"""“{&) e A “”?:“\M—f\ // q“i:“‘ Py _,.al‘< oI, ”-'/ Maschinenanlage

GL-Register~Nr ‘/‘-\_—A {

}.

This 1s to certify that ol thE T ITtoT vebsel

Hiermit wird beschainigt, dgB dia Moscyeﬁﬁg@«guﬁ%ﬁws H

&x- SELANDIA
IMO-No. 9122461

IMO—Nr

Port of Registry HONG KONG Flag HONG KONG Call Sign ......VRVK3
Heimathafen Flagge U=Signai

OWDET L iiiiiiiiiiiiiiiiiiiiiaeiiaieaeiiinreearerneeenenaneaannn.. . KILDARE ENTERPRISES LTD.
Reeder

SHIDYATd ... i iiiiiiieiiiiiiriie e e s ea e 0 1 OCZNIA. SZCZECINSKA S.A.

Schiffswerft

Place of Build SZCZECIN Completion ,, 4.1897

Fertigstellung

Bauort
has been surveyed at SZCZECIN in 4.1997 by our Surveyor
besichtigt worden ist In im durch unseren Besichtiger

in accordance with this Society’s Rules.

nach den Vorschriften dieser Geselischaft

On the basis of the Report submitted the machinery has been assigned the Class

Aufgrund des Uber den Befund erstotteten Berichtes Ist der Maschinenaniage die Klasse

with the Character of Class HMC E AUT

mit dem Klassenzeichen

and the Period of Class running from Apri 1997

und dem Klassenlouf vom gerechnat ertelt worden

This certificate is valid until  30th April 2002 provided that prescribed surveys are
Dieses Zertifikat ist glitig bls effected by their due dates.

vorousgesaetzt dle vorgeschriebenen Besichtigungen sind
bis zu lhrem Falligkettsdatum durchgefiihrt worden

Hamburg, 21st July 1997

Geymantscher Llopd

o, et

Fischer Arndt

This Certificate of Class is valld only in connection with 1~poge ANNEX and oll endorsements made by Surveyors to Germanischer Lioyd on Appended

Sheets In respect of this vessai's machuinery
Dieses Kigssenzertifikat Ist nur gliltig In Verbindung mit 1~seitigem Anhang und allen fir diese Maschinenoniage von Besichtigern des Germanischen

Lioyd auf Beibidttern gemachten Eintrogungen

Rules for Classification ond Construction, Chapter I~Ship Technology, Part 0—Classification ond Survays, as may from time to time be In force are

applicable
Es gelten die Klassifikations— und Bauvorschriften Kapitel I-Schiffstechnik, Tall 0—Klassifikation und Beslchtigungen In ihrer jeweils glitigen Fassung



Ceruificate entries relating to the Survey

S

.................. _ oY
~ oS o'fro0 ~7- 0
Place 15 N Date ...2..2. 0 0.0 Surveyor \(@@Kukﬁﬁjﬁ%

See Report No. (M1 20 | Enuy: LT brrstond MMM ...... S
C—K’ﬁ"’f&;@;mi"&ww{%\m e e

Py

..... e

ace ... LS AL L1:27.L.22.. Surveyor A TS 200
Place ...{%0.0 B.AY Date L1229 Surveyor T BT T

Place Jbb&{%‘U#}/S ......... Date 192/..<2..1.&8. Surveyor ... (A—@C/ZZ{UA'/\/S?’S ............

A

See Report No. Miz2 Enuy: .Anne.al).L Rass. Survs Jgn O L Fivzd...
Ro. QQ v Z;%f S.ery —Pj....j ....... 5*12645 ...... Flz o l’d d Rey P-E VE*/J’SUVH
,,,,,,, Ao th CAS o eng Yot Ot e ced. Ol . .
Chuss...Con JQmm N A

Place JEL\&IA]\U/LE Date 2.00./..0.%.2.3 Surveyor

...... S

See Report No. |__L____ | BDIYE e ssmes e ssss sttt sessest s ssss st s ssss s R

Place Date Surveyor

Continued on appended sheet No. ......ccvccrrnne



Gevmanischer Llopd i LA

Note:
This Register is based on the standard international form as recom-
mended by the International Labour Office in Geneva in accordance

with ILO Convention No. 152.

For ships subjeci to supervision by See-Berufsgenossenschaft this
Register is issued on their behalf according to para 231 UVV See.

Hinweis:
Dieses Prufbuch basiert auf der vom Internationalen Arbeitsamt in Genf

gemaB ILO-Konvention Nr. 152 empfohlenen internationalen Stard@2d-

form.

Fir Schiffe, die der Aufsicht der See-Berufsgenossenschaft unter-

liegen, wird dieses Prifbuch in deren Auftrag gemaf3 § 231 UVV See
ausgeslelli.

—

M.V. X-FRESS KAILASH

A X Ao R

Nameof Ship e S gy 4 A
LSOOG

Code Letters .
Unterscheidungssignal \/? \/ W 3 : M,{/fﬁ

Official Number
Nr. des Schiffsregisters

Port of Registry

Heimathafen

H[O NOUONG
CILDRARE FRIERPRISES LAY,

Owner
Reeder

GL-Register No.
GL-Register Nr.

S~

Date of Issue
Ausstellungsdatum

Stamp and Signature
Stempel und Unierschrifi

Register No.
Pritbuch Nr.

CEGISTER OF SHIP'S LIFTING APPLIANCES AND CARGO HANDLING GEAR
PRIIERIIAI EUIR ITMCSOCMI ACCERATE



Teil 1 Eingehende Untersuchung von Hebezeugen Part 1 Thorough examination of Lifting Appliances
Wenn alle Hebezeuge am selben Tag eingehend untersucht werden, genug! die Emnlra Nole 1
gung Alle Hebezeuge” in Spalie (1) Anderenfolls sind die on den genannten Togen

emngehend unlersuchlen Hebezeuge eindeutig aulzufuhren

Hinweis 1 If ol the Lifting Apphiances are thoroughly examined on the some dale it will be sufficies
1o enter i column (1} “All Lifting Appliances” Hf nol, the Lifiing Apphances which hav

Hinweis 2 Bingehende Untersuchungen, die in Spalte (3) bzw unter {6) emzutragen sind

{a) Erstmahg
{c) Funfiahehich
(e} Andere engehende Untersuchungen

{b) Jahrhch

{d}) Schaden/Reparatur

Note 2

been thoroughly examined on the dales slated must be clearly indicated

The thorough examinations to be indicated in column (3} or under (6) include
(a} Inial {b) 12 monihly

(c} Five yearly (d) Damoge/reporr
(e} Other thorough examinations

Quinquennial thorough examinations and those related to load tests

Funfjahrliche eingehende Uniersuchungen und solche in Verbindung mit Belastungsprufungen

U]

(2) (3) (4) (5)
I certily that the date to which 1}
Situation and description of Lifiing Appliances Certificate Examinalion O;s;,'.c}ed‘?nycz—.’.‘gn;ur: ﬁ’eal-;zng Appgfff
{with distinguishing numbers or marks, if any) Nos performed ces shown n column (1) were tharoughly ex
which have been thoroughly examined (see Note 2) omned ond no defects olfecing therr sale
Beschet- working condiion were found other Thon R k
(see Note 1} nigungs Arl those shown i column {5} be d emarks
) ich beschemmge, dof3 die in Spalie {1 {fo be ated and S‘Qned)
Anordnung und Beschreibung der Hebezeuge - Numpegr er Gnlersuchung | 15 Heb;z‘e\:?;e om Tag me'fnere&g,gf:&::;‘
(mu Kennzeichnung, wenn vorhanden), sighthnwers 2) eingehend untersucht wurden und, dof} obge Bemerkungen
- sehen von den Bemerkungen in Spolle {5}
die emg(e::;:s::vevr;:c?)! wurden 5 font heomme. Mongel festqasiclh worden, die den {rmt Dotum und Unterschrift)
A2
LA 2 {U)

{All Lifting Appliancasl
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Auszug aus dem ILO-Uberemmkommen 152, Artikel 23, Absatz 2 Excerpt from the ILO Convention 152, article 23, paragraph 2:

Eine grundliche Untersuchung besiehl aus einer emngehenden Sichiprufung, notgen A thorough examination means a delatled visual examinahion, supplemenied #f neces
falls ergonzt durch andere geeignele Mitlel oder Mallnahmen, um zu emner zuverlass sary by other sutlable means or measures n order fo arrive ol a reliable conclusion of
gen Beurledung der Sicherhett zu gelangen safely
Wenn notwendig sind Teile der Hebezeuge auszubauen If necessary parls of the lifing appliances must be dismaniled

Annual thorough exanminations and those without load tests
Jahrliche eingehende Untersuchungen und solche ohne Belastungsprufungen

(6) 7)

! cerbfy that on the dale 1o which | have appended my signature, the Lifting Applicances shown in column (1) were thoroughly examined
ond no defecis affecting their safe working condition were found olher than those shown in column (7) R .
emorks

Ich bescheimge daB die in Spalte {1) genonnten Hebezeuge am Tag meiner Unterschrift emgehend untersucht wurden und, daB obgesehen {to be dated and signed)
von den Bemerkungen in Spalie {7}, keine Mangel festgestellt wurden die den sicheren Beineb beemtrachiigen
Bemerkungen
) _ {mit Datum und Unterschnifi)
Examinotion performed Date stamp and Examination performed Date stomp and | Exofpdhdmpelipdidd Dple stomp and
(see Note 2) signalure {see Nole 2} signolure {s8e Nole 2 signalure
Arl der Unlersuchung Dotum Stempel und Art der Unlersuchung Datum Stempel und | - AfifdéPUnlefstidhing Balbm Stempel und
{siehe Hinwess 2} Unierschrift {stehe e1s 7) Unterschrift {siehe Hinweis 2) Unterschrili
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Teil 2

Jéhrliche eingehende Untersuchungen von austauschbaren Einzelteilen und

Part 2 Annual thorough examinations of Interchangeable Components and Loos.
Lastaufnahmemitteln Gear
Wenn alle auslauschbaren Einzelteile und Lastaufnahmenmillel om selben Tag eingehend If all the Interchangeable Components and Loose Gear are thoroughly examined on th
unlersucht werden, geniigt die Einlragung , Alle austauschbaren Einzelteile und Lastaut- same date it will be sufficient to enter in column {1} "All Interchongeable Componen!
nohmemittel” in Spalte {1). Anderenfalls sind die an dem genannlen Tage eingehend ond Loose Gear”. If nol, the parts which have been thoroughly exomined must be clear!
untersuchten Teile eindeutig aufzufihren. indicaled.
O] (2) 3) (4)
I certify that on 1Ka Hole Yo which | have appended my signalure, the Inlerchan-
Cerfificate geable Components emd Loose Geor shown in column (1) were thoroughly ex-
Nos. amined and no defects offecling their safe working condition were found other
Description of Interchangeable Components :h;nr;)lho:‘e .sI}owndecg.lurfméd),“e (1) angegebenen avstauschbaren Einzelieile Remarks
. . ch bescheinige, dof} die in Spa a n .
ond Loose Gear thoroughly examined. B?SChe" und Lastoufnahmemitiel am Tag meiner Unterschrift eingehend untersuchi wur- (lo be doted and signed)
nigungs- den und, dafl abgesehen von den Bemerkungen in Spalle (4), keine Méngel fest-
Beschreibung der austauschbaren Einzelteile und Nummern geslellt wurden, die den sicheren Betrieb beeiniréchligen. Bemerkungen
Laustautnahmemiitel die eingehend untersuchi wurden, {mit Datum und Unterschrift)
Form: Date, stamp ond Dale, stamp and
. signalure signoture
LA 3 Datum, Stempel und Datum, Stempel und
Unlerschrilt Unlerschrift
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Payment in New York )
. Norwegian Bank
Bermuda Guarantor Greek Seller
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* Shipbuilding Contract/ Shipsales Contract;
* Refund Guarantee;

* Specification.

Shipbuilding Contract/ Shipsales Contract

» Brief description and Performance Criteria
* Price and Payment terms

¢ Supervision

* Insurance and force majeure

* Delay and Default

* Delivery and Documentation

* Warranty of Quality

* Disputes and Governing Law
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Refund Guarantee

e Amount
e |nterest
e Expiry date

Johnson
Stokes
& Master

Specification

e Technical design

* Construction programme
» Materials and supplies

e Detailed plans
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Recap
e Memorandum of Agreement (MOA)
e Delivery documents

* Registration

* Classification

* Radio licence

Insurance

johnson
Stokes
& Master

* Loan Agreement

e Pre-delivery security
— Contract Assignment
— Refund Guarantee Assignment
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e Post-delivery security
— Mortgage
— Assignment of Earnings

— Assignment of Insurances and Requisition
Compensation

e General Security
Guarantees/comfort letters
Shares charge
Charter Assignment
Charge over account

Johnson
Stokes
& Master

e Payment and Release of Loan Funds

— Deposit in escrow
— Payment letter of undertaking
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Recap
e Memorandum of Agreement (MOA)
e Deposit on joint account

e Delivery documents

* Release of mortgage

Completion

Johnson
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& Master

i

Agreed number of Bill of Sale in <NewFlag>
form [, duly notarised and legalised by
<NewFlag> consul or apostilled];

* Protocol of Delivery and Acceptance;

e Commercial Invoice;

e [Shareholders and] Board Resolutions, [duly
notarised and legalised by [ ] consul
or apostilled];
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Incumbency Certificate annexing certified
true copy of the Seller's [Articles of
Incorporation and By-laws (if any)]
[Memorandum and Articles of Association]
and list of directors and officers of the Seller;

* Powers of Attorneys to effect documentary

closing [and physical delivery] [duly notarised

and legalised by <NewFlag> consul or
apostilled];

johnson
Stokes
& Master

Letters of Confirmation that the Vessel (i) is
not blacklisted by Arab Boycott league or any
other organisation or country, (ii) has not
touched bottom, (iii) is not carrier of [Gypsy
moth], (iv) has not traded to Russian Pacific
Ports;

¢ Invoices for bunkers and luboils;
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* A certificate of deletion, or equivalent, from
the last registry or from each of the last
registries [duly legalised by <NewFlag>
consul or apostilled], whichever is applicable
or Letter of Undertaking to complete deletion
within 30 days together with:-

— A letter or a telefax thereof or a telex from the
ship's last registry to the <Flag> Registry that
it has consented to the closure of registry of
the ship and that steps are being taken to
effect the closure; or

— A true copy of the application made by the

Seller to the registry where the ship was last

registered to close the registration of the ship;

johnson
Stokes
& Master

* The following certificates :-

— [Recent] Certificate of Good Standing [dated
not more than [ ] days prior to delivery];

— Certificate of Ownership and [Free from
Encumbrances] [Encumbrance showing only
mortgage in favour of Mortgagee] dated not
more than [ ] days prior to delivery;

— Tax Cleared Certificate;

— Permission for Sale to the Buyer and transfer

to <NewFlag> flag;
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» [Discharge of Mortgage together with
application for preliminary registration
thereof, fees for preliminary registration and
Seller's Mortgage's letter of undertaking to
complete permanent registration within 21
days;]

e Class Maintained Certificate confirming the

Vessel's class maintained free from

recommendations and average damage

affecting class dated not more than [ ]
days prior to delivery;

johnson
Stokes
& Master

Trading Certificates, clear, valid and
unextended for a minimum of [ ] months after
delivery;

» Copy of the Vessel's IOPP Certificate;

e Tonnage Certificate;

» Copy Certificate of Registry;

e Most recent class quarterly print-out plus
Class Certificate showing continuous service
cycles of hull and machinery up to date with

no outstanding or extensions at time of

delivery;
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Letter of Undertaking to physically deliver the
Vessel [/Protocol of Physical Delivery]

* [Confirmation from Bareboat Charterer that

Bareboat Charterparty has been or will be

terminated and that it has no claims against

the Vessel.]
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I am going to talk to you this mornng about the different types of charter parties used in

shipping, the way these differ from each other, and what they are used for.

I'am also going to talk to you about the different types of marine insurance that a ship

owner will normally buy, how he buys them and what nisks they cover.

CHARTER PARTIES

There are three main types of charter party:-

1) Bareboat or demuse Charter
2) Voyage Charter
3) Time Charter

Charter Parties are documents that encapsulate an agreement between the charterer, who
wants to hire a vessel (usually to carry cargo), and the ship owner, who 1s prepared to hire his

vessel out on certain terms.

1) BAREBOAT or DEMISE CHARTER

In the case of a Demise charter, the owner of the vessel effectively gives up total control of
his vessel to the Charterer. Usually Demise charters are for a period of years, rather than

months.



Because the owner 1s giving up the whole operanon of his vessel to the Charterer, Demuse

Charters are also referred to as "Bareboat" charters.

Dunng a Bareboat Charter, the Charterer effectively steps into the shoes of the ship owner,

and becomes responsible for:-

1) Manmng the vessel
2) Maintenance of the vessel
3) Certification of the Vessel (i.e. with National Authoriues)

4) Insurance of the Vessel

The Charterer decides where the vessel will trade, what cargo she will carry, and also takes
responsibility for the condition of that cargo (1.e. Charterer has no claim agamnst Owner if the

cargo becomes damaged).

A Bareboat charter may take the form of a lease-purchase agreement, maning the Charterer
pavs hire for the vessel for a number of years, and at the end of the Charter period, he

becomes the legal owner of the Vessel.

Bareboat charters can be used by major energy producers, such as Natural Gas producers,
who provide upfront capital to build a ship or series of ships, but do not want the burden or

responsibility of running them.

In such as case, they may do a multi-vessel deal with a Bareboat Charterer, under which the
energy producer provides the capital to build the vessels, which are then operated by the
Charterer under a lease/purchase Bareboat Charter. This arrangement is mutually beneficial -
the energy producer will have a constant supply of tonnage built to its specifications and
operated by someone it trusts, whereas the charterer has a steady income stream for a

number of years, and ends up owning the vessels.

2) TIME CHARTER



This 1s a very common form of charter.

Under a Time Charter, the Owner lets his ship, and a Charter hires the ship for a period of

tame such as 12, 6 or 3 months.

The Charterer is in effect renting the commercial capabilites of a shup - usually its cargo
carrying ability. The Charterer can order the vessel to carry pre-agreed cargoes, within agreed

operating limits.

The Owner rerains full operational control of the vessel, being responsible for supplying the
crew, maintenance, insurance and Certification of the Vessel. The Charter pays the Owner a

monthly charter hire, usually paid on a 14 day basis in advance.

The Charterer pays for the fuel for the vessel, all port charges, and the costs of loading and
unloading the cargo. If a charterer provides poor quality fuel to the vessel and damages the

engine as a result, then the charterer is liable to indemnify the owner for the damage.

Responsibility for cargo claims 1s usually determined by a clause in the Charter Party. A
normal division of responsibility for cargo claims would be that owners pay for any claim
due to unseaworthiness, such as sea water leaking through the ship's hatches, whereas
Charterers pay for claims cased by the stevedores who load and unload the vessel. Claims for
shortage of cargo are normally shared 50/50 between owners and charterers, unless

there is clear evidence that the servants of one party or the other were responsible for the

shortage.

As with any contract, clear and concise terms should be used. Things to clarify in the charter

party are:-

Period of hire
Trading limits
Place of delivery/redelivery - be precise

Time of delivery/redelivery



Descrpton of vessel, speed, bunker

Quality of bunkers

Cargo lability - NYPE InterClub Agreement
Bills of lading - charterers responsibility
Non-Payment of Hire

War & Ice clauses

Redelivery in like good order, hold cleaning

3) 1’0Y.AGE CHARTERS

Under 2 Voyage Charter, a Charterer pays an agreed lump-sum freight to hire the space of a

Vessel for one voyage.

The charter should contain precise wording to record who pays for waiting time at the load
and discharge ports. The C/P will include a set number of Laydays, meaning the number of
days that the charterer predicts will be required for loading and discharging the cargo. These

laydays will be factored into the agreed freight rate.

If the charterers manage to load or discharge the ship faster than stated in the C/P, the
owner pays charterers "despatch" money. Similarly, if the cargo operations take longer than
predicted, then the charterer has to pay what is known as "demurrage" for the extra time

taken.

Under a voyage charter, cargo claims due to unseaworthiness are normally for owner's
account, and charterers pay all other cargo claims. To give you an everyday example of the

difference berween a Vovage and a
Time Charter:-
If you rent a Sampan to take you from one end of Aberdeen harbour to the other, and pay a

fixed sum (or freight) for a one-way trip between two fixed points, then what sort of charter

is thisr - Vovage.



On the other hand, if you hire a junk for the summer, then this 1s equivalent to a ume
charter. You are entitled to use the capacity of the junk and instruct the Master to proceed to
different places, within a pre-agreed range. You will pay a monthly hire for the junk, but the

owner remains responsible for manning, msuring and certfying it.

INSURANCE

Hull & Machinery

This protects owners for damage to the ship's hull, and also its machinery such as the main
engine and generators. The msurance is commonly placed at Lloyds of London (but not
exclusively). A shipowner will normally use an insurance broker to canvass the insurance

market and secure the best terms of premium and deductbles.

Protection & Indemnity

This covers a shipowner for the third party liabilides he might mcur as a result of operating

his vessels.

It includes cargo claims (because the shipowner is not the owner of the cargo), the crew
onboard the vessel, damage to third party property including piers, wharfs etc, collision with

other vessels and oil pollution.

There are 14 Protection & Indemnity Clubs in what is called The International Group, who
berween them insure over 90% of the vessels in the world. The Clubs are mutual meaning
each shipowner is 2 member of the Club, and is liable to pay supplementary premiums if the

Club has a bad vear.

The 14 International Group Clubs then mutually insure each other, so if one Club has a
major ciaim, then all the other Clubs will contribute to share the "pain" throughout the

International Group. This system of insurance has worked extremely well for over 130 years



and 1s without doubt the best method of providing shipowners with the maximum

amount of cover at the best possible cost.

The current level of cover provided by the International Group Clubs is 1n the region of

US84.25 Billion.

Frezght, Demurrage & Defence

This is the most important type of insurance so far as lawyers are concerned! That is because
it indemnifies a shipowner for the legal costs of disputes that he might be involved in as a

result of the trading of his vessels.

It is important to note that FD&D does not reimburse the amount in dispute, only the legal
fees incurred in connection with a dispute. The most common disputes are with charterers
over matters such as demurrage (waiting time), and also with shipyards during or after

construction of a vessel.

Other disputes covered by FD&D would be with bunker suppliers, repairers of the vessel,

stevedores, insurers, salvage companies, disputes with passengers or crew.

Loss of Hire

This covers an owner for the loss of his hire income due to an accident to the ship such as a
grounding or a machinery breakdown. There is normally a deductible of 14 days which is for
owner's account, then Loss of Hire underwriters start to reimburse a fixed and agreed sum

per day, up to a maximum of 90 or sometimes 180 days.

This type of cover is expensive but it protects a shipowner's cash flow. In certain
circumstances, bankers who lend money to an owner to build a ship will insist that the

owner buys Loss of hire cover to ensure that the bank's loan repayments ate protected.

War Risks



The hot topic at the moment! War Risks covers owners for loss of or damage to the vessel
arising from war or warlike acts, and also piracy and terrorism, as well as for detenton of 2

vessel due to war or warlike acts.

So if a vessel gets stuck in Iraq because the Iraqi Government decides to prevent ships from
sailing, then after an agreed peniod of time, war nisk insures will deem the vessel to be totally

lost to the owner, and will pay out the full insured sum of the vessel.

War risks insurance also covers P&I risks arising from war. So if oil polluton from a vessel

is caused by a warlike act, then the War insurers will pay out.

War risk insurance is charged at an agreed base level on every vessel worldwide. In umes of
conflict such as now, war risk insurers have the right to cancel cover on 7 days notice, and

then offer to reinstate it against the payment of an additional premium.
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Incoterms 2000

The “E”-term is the term in which the seller’s obligation is at its minimum: the seller has
to do no more than place the goods at the disposal of the buyer at the agreed place.

Group E
Departure EXW Ex Works (.... named place)

The “F”-terms require the seller to deliver the goods for carriage as instructed by the
buyer.

Group F FCA Free Carrier (.... named place)
Main carriage unpaid FAS Free Alongside Ship (.... named port of shipment)
FOB Free On Board (.... named port of shipment )

The “C”-terms require the seller to contract for carriage on usual terms at his own expense.

Group C CFR Cost and Freight (.... named port of destination)

Main carriage paid CIF Cost, Insurance and Freight (.... named port of destination)
CPT Carriage Paid To (.... named place of destination)
CIP Carriage and Insurance Paid To (.... named place of destination)

The “D”-terms require the seller to make the goods available upon arrival at the agreed destination.

Group D DES Delivered Ex Ship (.... named port of destination)
Arrival DEQ Delivered Ex Quay (.... named port of destination)
DAF Delivered At Frontier (.... named place)
DDU Delivered Duty Unpaid (.... named place of destination)
DDP Delivered Duty Paid (.... named place of destination)



MODES OF TRANSPORT

Q1. Maritime and inland waterway transport only Q2. Any mode of transport

The magic word is named of shipment The magic word is named
or destination or named of destination

Q3. Please fill in the following steps into the boxes above:

1. Ex Works 2. Main Carriage 3. On-carriage 4. Export Clearance 5. Pre-carriage
6. Import Clearance 7. Receipt of goods by buyer

Q4. Please insert the Incoterms applicable to the following modes of transport (See pages 126-127)

Water Transport Only Any Mode of Transport
Group E EXW
Group F FAS FOB FCA
F signifies seller must hand over the goods to a nominated carrier of risk & expense to the buyer.
Group C CFR CIF CPT CIP

W?éiirg;iiﬁes seller must bear certain even after the critical point for the division of the risk
~ of loss or damage to the goods has been reached. ’

Group D DES DEQ DAF DDU DDP

D signifies goods must arrive at a stated . 3




FOB CFR CIF
Free On Board (...named port of shipment)

Reception Point

Wharf

Q3. For container shipments
where do I lose control of
the goods?

Q1. When shall I
bear all risks of loss

of or damage to
the goods?

Q2. How about CFR
& CIF?
What are the
differences?

1. When loaded on board __
2. At the reception point _/

Buyer

Seller

Risks Transfer Points

Please state the risks transfer points of the following Incoterms in the diagram:
- FOB, CFR, CIF
« FCA, CPT, CIP

23 Vessel
“a Exporter’s Wharf

Carrier
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Bills of Lading & Letters of Credit

' Q1 How does Art. 23 of UCP 500 serve to achieve the purposes stated at the left hand side below!:

Show the identity of the party . e | By including the port of loading in the
' responsible for the voyage on-board notation if the place of receipt
is different from the port of loading

Ensure goods are loaded on board | * | Referring to the on-board notation or the |
issuing date of the B/L if the loading on
borard wording is pre-printed

+ Confirm the shipment date . ¢ | By showing an on-board notation

v indicating the date that the goods have
been loaded on board unless such
wording is pre-printed on the B/L

Identify the vessel that goodsare | e o | By indicating the name of the carrier ,
loaded on board which is identified as the “carrier”, on the
face of the B/L i.e. not at the back

Identify the port that goods are . .
loaded on the disignated vessel

By including the name of the vessel that
the goods have been loaded  in the on-

. board notation if the B/L contains
“intended vessel” or similar qualification

Q2 Is the following authentication of a B/L acceptable?

Overseas Containers Limited
(The shipping company’s name

is shown at the top right hand comer)

For the carrier:

Mr. ABC's signature

As agent(s) only Yes No

Q3. An L/C calls for a ocean bill of lading with shipment from Shanghai to Chittagong,
Bangladesh. Transhipment allowed. Is the following B/L acceptable under Art. 23(b)(ii)?

Pre-Carriage by Place of Receipt

Vessel AAA (blank)

Ocean Vessel Port of Loading

Vessel BBB Shanghai On Board Notation shows:

Port of Discharge Shipped on board 28-3-1999 6
Chittagong, Bangladesh




POSITION PAPER No 4
Issued by the International Chamber of Commerce ("ICC”) in 1994

Article 23 Marine/Ocean bill of lading - the Uniform Customs and Practice for
Documentary Credits ICC Publication No. 500 (*UCP 500")

Article 24 Non-negotiable sea waybill

In view of the controversy surrounding some individual interpretations of sub-
paragraph (a)(i) of these Articles, the Banking Commission wishes to clarify the
position by setting out requirements as under:

1. The name of the carrier must appear as such on the front of the document.

The expression 'the front of the document' means the side showing the details of the
goods, vessel and voyage, and the expression 'the back of the document’ means the
side showing the details of the contract of carriage.

NOTE - Sub-paragraph (a)(v) of these UCP Articles states that banks will not
examine the contents of the terms and conditions of carriage.

Banks will therefore reject documents which fail to comply with the requirement set
out in '1' above, i.e. which fail to indicate the name of the carrier on the front of the
document, even though the identify of the carrier may be indicated on the back of
the document.

2. Where the document is signed by the carrier, it is not necessary for the word
‘carrier' to appear again in the signature box when it has already been used on the
front of the document to identify the party acting as carrier.

3. Where the document is signed by an agent for (or 'on behalf of') the carrier, the
agent must be named and must indicate the principal for (or'on behalf of') whom he
is signing, in one of the following ways:

(a) when the word 'carrier' has not been used on the front of the document to
identify the party acting as carrier, e.g.

ABC Co. Ltd.
as agent for (or ‘on behalf of")
XYZ Shipping, carrier

(signature)

(b) when the word 'carrier' has been used on the front of the document to identify
the party acting as carrier, either, e.g.

ABC Co. Ltd.
as agent for (or ‘on behalf of") 7
XYZ Shipping, carrier

(signature)



or

ABC Co. Ltd.
as agent for (or 'on behalf of')
XYZ Shipping

(signature)
or

ABC Co. Ltd.
as agent for (or ‘on behalf of')
the above named carrier

(signature)
or

ABC Co. Ltd.
as agent for (or 'on behalf of') the carrier
(signature)

4. It is not necessary for the name of the Master to be quoted when the document is
signed by the Master. When the document is signed by an agent for (or ‘on behalf of")
the Master, the agent must be named and must quote the name of the Master for (or
'on behalf of') whom he is signing, e.g.

ABC Co. Ltd.
as agent for (or ‘on behalf of') John Doe, Master,

(signature)

Thank you for you
hard work.
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In case you have any question, please feel free to call me at 9269 5955.
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Q1 How does Art. 23 serve to achieve the purposes stated at the left hand side below:

Show the identity of the party
responsible for the voyage

By mcluding the port of loading in the
on-board notation if the place of receipt
is different from the port of loading

Ensure goods are loaded on board

Referring to the on-board notation or the
issuing date of the B/L if the loading on
borard wording is pre-printed

Confirm the shipment date

By showing an on-board notation
indicating the date that the goods have
been loaded on board wunless such
wording is pre-printed on the B/L

Identify the vessel that goods are
loaded on board

o

By indicating the name of the carrier,
which is identified as the “carrier”, on the
face of the B/L i.e. not at the back

Identify the port that goods are
loaded on the disignated vessel

By including the name of the vessel that
the goods have been loaded in the on-
board notation if the B/L contains
“Intended vessel” or similar qualification




Overseas Contalﬁrs Ltd.
Cigd
i

2/
fl ,g
i Yo A
9 5 9"
@ the carrier
@@gj@"ﬁr ABC’s

@ signature
W@ As agent(s) only

M




Pre-carriage by Place of Receipt

Vesssel AAA

Ocean Vessel Port of Loading
Vessel BBB Shanghai
Port of Discharge

Chittagong, Bangladesh

On Board Notation

Shipped on board 28-3-1999
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Shipping Law — An Overview

Mr John Kerr
Barrister-at-law



BOOKING ORDERS, BILLS OF LADING
AND DELIVERY ORDERS

1. This aspect of the Seminar deals with the actual business of shipping cargo
and the documentation needed in order to ship cargo. There are three main
ways in order to ship cargo.

i) Using freight forwarders.

(i)  Using shipping companies who operate on a liner basis.

(iii)  Chartering vessels yourself, either on a voyage charter or a time

charter.

Freight Forwarders

2. Freight forwarders are increasingly commonly used in Hong Kong and
provide a full service. Freight forwarders can arrange numerous services but

their convenience obviously comes at a cost.

3. In order that the freight forwarder can understand your shipping needs,
normally initial contact is by telephone and thereafter the freight forwarder
will send you a booking order. In that booking order you will have to
provide information as to what you wish the freight forwarder to do with
your cargo. Obviously you will have to provide the date of availability of
your cargo and in turn you will be quoted a rate which may not be an

inclusive for shipment to the destination port.



You will have to specify what services you want.

()

(if)

(ii)

(iv)

v)

(vi)

(vii)

(vii)

Do you wish to stuff your cargo into containers yourself? Or do you

wish them to arrange this service?

Equally do you have your own containers? Or do you require the hire

of containers?

Do you wish to transport your cargo to the container terminal
yourself? Or do you wish the freight forwarders to arrange

transportation on your behalf?

Is your cargo sufficient to fill a container or for reasons of economy,
should your cargo be consolidated with another cargo and then

shipped in one container?

Do you insist upon straight delivery i.e. delivery at the discharge port
after a direct shipment.

Alternatively is your cargo to be a trans-shipped ie. unloaded in
another port and loaded onto another vessel before arriving at the

destination port?

Is your cargo to be transported on a multi modal basis, i.e. will it be

transported not just by sea by also by rail and/or road?

On what basis is your cargo to be collected at the delivery port? Do

you wish the freight forwarders to store it?



5. The delivery order is designed to provide the freight forwarder with these
basic practical details.

6. Depending on what freight forwarder you use, you will either be given a form
or more commonly a blank delivery order for you to fill in. Once that has
been filled in and the freight forwarder has calculated his charges, a delivery
order will be issued to you showing the amount you are to be charged for the

shipment.
7. Upon the presentation of the cargo the delivery order is presented and at that
point you should receive a Bill of Lading. The Bill of Lading is a freight

forwarders bill and will thereafter govern the terms of the contract.

Shipping companies operating on a liner basis

8. A common alternative to a freight forwarder and perhaps a more traditional
alternative is a shipping company operating on a liner basis, such as Maersk,
NYK, Neptune Orient Lines, OOCL and Evergreen. They operate scheduled
voyages which are advertised and their agents provide similar services to that
of a freight forwarder, although in general the smaller the cargo the less
commercially viable it would be to use a liner company direct. For instance
the liner company may not be prepared to consolidate cargo or arrange for

delivery on a multi modal basis.

Shipping on a Chartering Basis

9. This topic has been dealt with above, but generally shipping on a chartering
basis is only for the shipper who has large bulk cargo making it viable to

charter a vessel for a voyage or a period of time. Essentially this is a more



sophisticated operation; by and large the charterer will either have to arrange
for the loading and unloading of his cargo himself or engage the services of

another shipping company to perform those tasks.
10. However, for today’s purposes I am concerned mostly with freight
forwarders and liner companies, as this comprises of the bulk of cargo

shipped from and to Hong Kong.

Freight Forwarders v. Liner Companies

11.  The main difference between freight forwarders is they are more convenient
but cost more. Liner companies operate their own vessels, whereas freight
forwarders engage liner companies or other companies to carry cargo on their
behalf. Both the freight forwarder and the liner company will issue Bills of
Lading and as far as the shipper is concerned, the operative document, is the
document he receives from either the liner company or the freight forwarder.

Notwithstanding this, there are often many other different Bills of Lading.

What is a Bill of Lading?

12. A Bill of Lading performs 3 basic functions.

@ It evidences receipt of the goods. The Bill of Lading is usually issued
around the time the goods are received and thus shipper has a

document which fixes his contractual partner as the bailee of the cargo.

(ii)  The terms of the Bill of Lading will normally evidence the terms of the
contract of carriage. Note only evidence but good evidence. In many
cases the contract of carriage as printed on the Bills of Lading will be
subject to statutory enactments, such as the Hague Rules, the Hague



14.

15.

(i)

Visby Rules and/or the Hamburg Rules. These are applicable during
the sea voyage and various other conventions can be applicable at
other times e.g. the CMR during land carriage. These mandatory

conventions will override the terms of the Bill of Lading.

A Bill of Lading is a document of title, when the Bill of Lading is
endorsed in blank. The effect of this is that the ship owner cannot
release the cargo or should not release the cargo without production of
an original Bill of Lading, when the cargo arrives at its destination port.
Thus the custody of the Bill of Lading is crucial for international

carriage.

13. The above are three basic characteristics of Bills of Lading (which are

normally issued in a set of three).

Regardless of whether the Bill of Lading is a freight forwarders bill, or a liner

bill or any other form of Bill of Lading, the whole purpose of the issuance of

the Bill is to ensure that the cargo goes to the correct person. By virtue of the

fact that normally endorsed Bills are issued, the only way this is achieved is

by the surrender of an original Bill at the destination port.

There are however numerous types of Bills of Lading, some of which will not

be the operative document as far as the shipper is concerned.

Freight Forwarders Bills

Freight forwarders Bills are almost always the operative document as
far as the shipper and consignee are concerned. They have the

advantage that they will normally cover the whole period of carriage,



(id)

which may often include a land carriage or a period of storage at the
destination port by the freight forwarders agent in the foreign port.
Almost certainly the freight forwarder will have no pecuniary interest
in the vessel which carries the cargo and will issue his house bill to the
shipper which provides a shipper with significantly less security that

for instance say a liner bill.

The reason for this is that the Bill of Lading issued by the freight
forwarder is only as good as the company which purports to issue the
Bill of Lading. For instance it used to be a common practice in Hong
Kong for freight forwarders to have a Panamian company whose sole
purpose was simply to issue Bills of Lading on behalf of its freight
forwarding parent. If something went wrong with the cargo,
effectively these documents were worthless as the shipper was left
with the difficulty of having to sue a Panamian company with assets.
For this reason for many years, bankers have refused to accept certain

freight forwarders bills because of the lack of security.

FIATA Bills of Lading

FIATA Bills of Lading are issued in a form approved by the Freight
Forwarders’ Association. The advantage of these Bills of Lading is that
they are issued by the actual freight forwarder which may well be a
significant transport organisation. Generally banks will accept FIATA
Bills of Lading because they provide the shipper and/or financier with

a degree of security.

Liner Bills of Lading




(i)

v)

These are generally issued by the company that actually carries the
cargo and provide significantly more security to the shipper than either
Freight Forwarders Bills or FIATA Bills of Lading. The reason for this
is simply that normally a liner company will be a substantial company.
Either it will own ships or have a sufficient interest in ships through
bare boat chartering or other chartering arrangements that it will be
possible to secure any claim made under the Bill of Lading by arresting
the vessel. For this reason, these Bills are readily accepted by the
banks.

Multi Modal Bills of Lading

Multi Modal Bills, are Bills of Lading which envisage more than one
form of transport. They will provide for a land carriage of some
description or some other form of carriage either to the load port or
from the destination port in addition to the sea carriage. These are
invariably issued by freight forwarders rather than liner companies, as
liner companies are reluctant to be responsible for the shipment of the

goods once they are outside the liner companies’ control.

Ocean Bills of Lading

Ocean Bills of Lading, can be Bills of Lading issued by liner companies
to the shipper, but more commonly are Bills of Lading issued by liner
companies to freight forwarders and govern the contractual
relationship between them. These Bills of Lading will have a named
consignee, normally the freight forwarders agent at the discharge port.
If a shipper uses freight forwarder, he will not see this Bill of Lading.
This may be because the freight forwarder will have negotiated a



(vi)

(vi)

special rate with the liner company and his profit is the difference
between what he pays the liner company to what he charges the
customer. Ocean Bills will detail the period of responsibility of the
ocean carrier and will only be in contractual effect during the period of

the ocean carriers’ responsibility.

Feeder Bills of Lading

If the shipment is to be a trans-shipment, often the first leg of the
carriage will not be by the ocean carrier who may well have issued a
Bill of Lading for the whole of the carriage. A common example of this
is a shipment from the Pearl River to say Europe. The cargo will not be
loaded on board the ocean going vessel until it reaches Hong Kong and
a separate set of Bills of Lading i.e. feeder Bills will govern the carriage
of the cargo from the Pearl River to Hong Kong.

Switch Bills of Lading

These Bills of Lading are effectively a sham and unfortunately are in
common use. They are mostly commonly used to facilitate the release
the cargo before the real Bills of Lading are available. Unfortunately

they are also an excellent vehicle for fraud.

The reason why they are used is that often a cargo will arrive at its
destination port before the original Bills of Lading or real Bills of
Lading are available. Rather than pay storage charges some shipping
companies can be persuaded to issue a switch set of Bills of Lading
enabling the consignee to take early delivery of the cargo. Usually this

is done on the consignee signing an indemnity in favour of the



(viit)

shipping company. In some cases this is endorsed or effectively

guaranteed by the consignee’s bank.

The shipping company’s difficulty arises if for some reason the
consignee fails to obtain the original Bills of Lading. This may be
because the consignee is no longer in a position to pays for the cargo
through the banking system or had never intention to pay for the

cargo.

Whatever the reason, if the shipping company has released goods
without production of original Bill in reliance of a switch Bill it
becomes liable for a further misdelivery of the cargo. This means that
the shipping company is responsible to whoever holds the Bills of
Lading for the value of the cargo.

Misdelivery is perhaps one of the most common claims a ship owner
faces and any lawyer advising a shipping company should always be
at pains to ensure that his client is protected fully if for some reason the
client is prepared for whatever commercial reason to release the cargo

without production of original Bills.

Straight Bills of Lading

Straight Bills are where the consignee is named. These are relatively
unusual as normally the Bill of Lading as a document of title can only
be endorsed if the consignee is left blank or “to order”. Nevertheless, a
lawyer when dealing with a straight Bill should not assume that cargo
can be delivered to the named consignee without production of the

original Bill. The traditional view as set out in Scrutton on Charter



Parties, is that not withstanding the issuance of a straight Bill, the ship
owner must still demand delivery up of an original Bill of Lading.
That view is however open to doubt given a recent of the Hong Kong
Courts in “The Bridg” which followed the American position, namely
that a straight Bill of Lading is not a document of title and shipping
company can deliver to the consignee without production of the Bills
of Lading. However, given the uncertain state of Hong Kong law on
this point, it would seem prudent to advise a ship owner to insist upon

production of even a straight Bill.

Bailment

16. Not withstanding the Bill of Lading, a shipper may well have rights in
bailment against other parties which had physical possession of the goods,
when goods were damaged and/or lost. For instance, if a shipper has freight
forwarders Bills but the goods are lost during the period they were in the
custody of the liner company, the shipper can sue in contract under his Bill of
Lading and also in bailment against the liner company. The terms of that
bailment will often be governed by the terms of the liner company’s Bill of
Lading under the doctrine of bailment on terms. The position is identical if
goods are lost or damaged whilst in the hands of a ship owner who is
performing a feeder service and has issued a feeder Bill. Likewise, if goods
are lost during a land carriage, it will be open to sue the land carrier but due
to the fact that the land carrier will often be situated in a far away country,
this may prove to be impractical.

Delivery Orders

17.  After the cargo arrives at the discharge port, the person entitled to the cargo

10



18.

should by then be in possession of the original Bill of Lading endorsed in his
favour. In the case of a freight forwarders Bill, he will present this Bill of
Lading to the freight forwarders’ agent, who in turn will issue him with a
delivery order either issued by himself or issued by the vessel's carrier. This
will detail where the cargo can be collected and this becomes the operative
document for collection of the cargo. Obviously if liner Bills have been
issued, the Bills of Lading are presented directly to the shipping company
who will issue a delivery order, which again becomes a document which

entitles the consignee to take delivery of his cargo.

Normally most cargo will have a free storage period of 48 hours and
thereafter storage will start to run and obviously it is in the consignee’s
interest to take delivery of the cargo before he has to start paying storage
charges. Usually storage charges are far higher at the terminal where the
cargo is discharged because for commercial reasons terminal operators do not

have the space to store large amounts of cargo for an extended time.

John D. Kerr

Barrister-at-Law

JDK00929 doc
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ANALYSIS OF P&I CLAIMS SHOWS THAT
40% INVOLVE CARGO LOSS OR DAMAGE

THIS IS TWICE THE AMOUNT ATTRIBUTED TO THE
NEXT HIGHEST CATEGORY - PERSONAL INJURY

CARGO CLAIMS HANDLING

REQUIRED ELEMENTS TO ENSURE
A CORRECT RESPONSE AND SATISFACTORY
RESOLUTION OF A CARGO CLAIM

CARGO OWNERS, THEIR UNDERWRITERS AND LAWYERS
MUST ESTABLISH THE FOLLOWING

* CORRECTLY IDENTIFY THE ALLEGED PROBLEM WITH THE CARGO
¢ GATHER AVAILABLE INFORMATION RELATING TO SHIPMENT

* INSTRUCT A SUITABLY QUALIFIED AND COMPETENT SURVEYOR

* ESTABLISH CAUSATION AND QUANTUM

¢* TAKE STEPS TO MITIGATE THE LOSS

* GATHER EVIDENCE TO ASSIST IN RECOVERY OF LOSS

* PREPARE EVIDENCE FOR POSSIBLE LEGAL PROCEEDINGS

THE SURVEYOR - A CRUCIAL ELEMENT IN CARGO CLAIMS HANDLING




WHAT TASKS A COMPETENT SURVEYOR SHOULD PERFORM

INSPECT CARGO

QUANTIFY CARGO

SAMPLE AND ANALYZE CARGO

INSPECT VESSEL

INSPECT SHORE FACILITY

GATHER INFORMATION AND DOCUMENTATION
PRESERVE EVIDENCE

HAVING COMPLETED HIS INITIAL SURVEY AND INVESTIGATION

e & o o o

THE SURVEYOR SHOULD THEN BE ABLE TO

ADVISE PRINCIPALS ON STEPS TO MITIGATE THE LOSS

ASSIST IN THE RECOVERY PROCESS AGAINST OTHER PARTIES

GIVE LOSS PREVENTION ADVICE TO PREVENT SIMILAR OCCURRENCI
BE AVAILABLE TO ACT AS A WITNESS OF FACT

ALTERNATIVELY, ACT AS AN EXPERT WITNESS IN POSSIBLE FUTURE
LEGAL PROCEEDINGS

WHAT IS A COMPETENT SURVEYOR ?

SOMEONE WITH THE RELEVANT EXPERIENCE WHO IS ABLE TO

SATISFACTORILY FULFILL ALL THE DUTIES REQUIRED OF HIM
PROVIDE CLEAR AND FACTUAL REPORTS TO PRINCIPALS

AT ALL TIMES ACT WITH INTEGRITY AND IN ACCORDANCE
WITH PROFESSIONAL ETHICS




CARGO LOSS AND DAMAGE

ANALYSIS OF CARGO CLAIMS BETWEEN 1987~1997 BY A MAJOR P&I CLUB
FOUND TYPES OF ‘DAMAGE’ TO CARGO BY NUMBER OF CLAIMS TO BE:

PHYSICAL 23%
WET 22%
CONTAMINATION 17%

SHORTAGE 8%

LOST OVERBOARD 3%

INFESTATION 2%
LOSS BY SINKING 2%
THEFT 2%
OTHER 21%

TYPES OF CARGO INVOLVED BY NUMBER OF CLAIMS

DRY BULK 13%
CONTAINERIZED 12%
STEEL PRODUCTS 11%

BAGGED BULK 10%
REEFER 8%
GENERAL 6%
OIL PRODUCTS 5%
CRUDE OIL 4%

OTHER 31%




CARGO SURVEYS

TYPICAL CLAIMS REQUIRING A CARGO
SURVEY INCLUDE ISSUES OF:

CARGO LOSS
e.g. Shortage of bulk commodity

CARGO QUALITY
e.g. Contamination of a liquid cargo

CARGO DAMAGE
e.g. Physical and wet damage to steel products

COMBINATION OF LOSS, QUALITY AND DAMAGE
e.g. Containerized reefer cargo

INVESTIGATION
ELEMENTS COMMON TO ALL TYPES OF CARGO SURVEY
SOURCES OF INFORMATION:

e PRINCIPALS
SHIP PERSONNELL

SHORE PERSONNEL (including agent, port authorities,
receivers, customs, local contacts)




EXAMPLES OF INFORMATION REQUIRED:

® & © ¢ » o

MARKET KNOWLEDGE

WAS VESSEL CARGO AND SEAWORTHY AT COMMENCEMENT OF VOYAGE
WHEN WAS LOSS OR DAMAGE DISCOVERED - BY WHOM

ACTIONS UPON DISCOVERY — DID THEY HELP

WHO WAS NOTIFIED - WHEN AND HOW, ANY PROTESTS MADE
CAUSATIVE EVENTS PRIOR TO DISCOVERY-INVOLVING SHIP

AND/OR SHORE EQUIPMENT AND/OR PERSONNEL
COMPETENCE/EXPERIENCE OF PERSONNEL ON SHIP AND SHORE,
FAMILIARITY WITH TYPE OF CARGO

CONSIDERATIONS IN A CARGO LOSS CLAIM
INVOLVING SHORTAGE OF A BULK COMMODITY

DOCUMENTATION

METHOD OF QUANTIFICATION
LOADPORT PROCEDURES
PROCEDURES ONBOARD VESSEL
VOYAGE

CARGO INSPECTION/QUANTIFICATION

CONSIDERATIONS IN A CARGO QUALITY CLAIM
INVOLVING A CONTAMINATION OF A LIQUID CARGO

SPECIFICATION
CARRIAGE INSTRUCTIONS
VESSEL SUITABILITY
TANK CLEANLINESS
SAMPLING OF CARGO
VOYAGE

VESSEL INSPECTION




CONSIDERATIONS IN A CARGO DAMAGE CLAIM
INVOLVING DAMAGE TO STEEL PRODUCTS

CONSIDERATIONS IN A CARGO LOSS OR DAMAGE

PROBLEM - NOT ACTUALLY SIGHTING CONTENTS OF CONTAINER UPON
LOADING, ACTUAL WEIGHT AND CONTENTS UNKNOWN

PRE-LOADING SURVEY

HOSE TEST OF HATCHCOVERS
ORIGIN OF CARGO

STORAGE OF CARGO IN PORT
WEATHER IN PORT

HOLD PREPARATION
LOADING OPERATIONS
STOWAGE AND SECURING
VOYAGE

VESSEL INSPECTION

CARGO INSPECTION

CLAIM INVOLVING CONTAINERS

CONTAINERS LOST OVERBOARD OR COLLAPSED

NON DELIVERY DUE TO FALSE DECLARATION OF CONTENTS
DAMAGE TO CONTAINERS AND THEIR CONTENTS
DEGRADATION OF QUALITY OF REFRIGERATED

CONTAINERIZED CARGOES




CLAIM MITIGATION AND RECOVERY

PROMPT ACTIONS CAN LIMIT A LOSS OR
DAMAGE TO A CARGO, SIGNIFICANTLY
REDUCE ANY CLAIM, AND INCREASE ANY
SUBSEQUENT RECOVERY

PRACTICAL STEPS TO MITIGATE LOSS MAY INCLUDE:

SEPARATION OF DAMAGED AND SOUND CARGO
REMOVING SOURCE OF DAMAGE e.g. pump out water, extinguish fire.

DID ANY STEPS TAKEN BY SHIP OR SHORE PRIOR
TO SURVEYORS ARRIVAL, RESULT IN A REDUCTON
OR INCREASE IN CARGO LOSS/DAMAGE/QUALITY

JOINT ‘WITHOUT PREJUDICE’ SURVEYS

. ENDEAVOUR TO ARRANGE PROMPTLY
. ALL PARTIES PRESENT SO A DECISION CAN BE MADE
. TAKING OF JOINT SAMPLES
e SEEK TO AGREE ON
- SAMPLING AND ANALYSIS METHODS
- ALLOWANCE FOR DEPRECIATION DUE TO DAMAGE
- ALLOWANCE FOR SHORTAGE
- TREATMENT OR DISPOSAL OF CARGO




TREATMENT OF CARGO

. NEED TO ASSESS VIABILITY OF RE-PROCESSING

. ARE SUITABLE FACILITIES AVAILABLE

. COSTS OF RE-PROCESSING COMPARED WITH DOWN GRADING

. CAN ALTERNATIVE BUYER BE FOUND IF RECEIVER REJECTS
RE-PROCESSING OR DOWN GRADING OPTIONS

DISPOSAL OF CARGO

. KNOWLEDGE OF LIKELIHOOD OF DISPOSAL, CARRIED OUT IN
ACCORDANCE WITH LOCAL AND OR INTERNATIONAL STATUTES

. KNOWLEDGE OF LIKELY PRICE ACHIEVABLE

° MAKE CONTACT WITH SALVAGE BUYERS, AUCTIONEERS

. ORGANISE DIRECT SALE OR AUCTION

GENERAL AVERAGE

CARGO DAMAGE OR LOSS OF CARGO MAY BE
THE SUBJECT OF A G.A. CLAIM

THE SURVEYOR’S ACTIONS AND FINDINGS
CAN HELP DETERMINE IF A CLAIM IS VALID
AND IF IT IS PARTICULAR AVERAGE
OR GENERAL AVERAGE

A COMPETENT SURVEYOR

AN ESSENTIAL FACTOR IN CARGO CLAIMS HANDLING
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HKU, FACULTY OF LAW /HKMLA

SHIPPING LAW — AN OVERVIEW - 15 OCTOBER 2001

SESSION (C) Problems for Cargo

1.

o

2:15-2.45 pm. The Hague, Hague-Visby and Hamburg Rules.
(Claims for cargo loss or damage or misdelivery)

Presenter: Martin Heath, Partner, Clyde & Co

COURSE OUTLINE

Working out what claim against whom and where.

First steps:  identifying the contract(s) of carriage under which cargo claim
might be made, by whom (the claimant) against whom (the contracting carrier);
NVOCC Bills of Lading — any claim against a sub-contractor actual carrier?

Second steps: identifying jurisdiction and applicable law for the claim by
reference to contract of carriage and/or domicile of defendant carrier and/or in
rem jurisdiction according to ship/sistership movements.

Third steps:  what is/are the option(s)? Will judgment or arbitration award be
effectively enforceable or can it be secured? What is the financial limit of
liability? What is the time limit? Which Rules will apply?

Last but not least, will be carrier be liable according to the applicable Rules or
other contractual terms.

When do which Rules apply?

Clause Paramount?; Rules compulsory by operation of law?

Hague Rules, Articles I, II & X; Clause Paramount; List of Parties; Domestic
Legislation.

Hague-Visby Rules, CAP 462; Articles I, II & X; Parties to Convention Order;
Domestic Legislation.

Hamburg Rules, Articles I & II. Rarely applied contractually.



Wl

The basic liability framework under the Hague/Hague-Visby Rules:-

Article III Rule 1/Article IV Rule 1

Article Il Rule 2/Article IV Rule 2

Compare and construct the Rules in:-

Article I1I Rule 4 — Bill of Lading evidence of quantity and condition of goods
Article III Rule 6 (the one year time limit)

Article IV Rule 5 (Package/Weight Limitation). See also Hague Rules Article IX.
Hague-Visby Rules Article IV bis; Hague Rules/Himalaya Clauses/Sub-bailment
on terms.

The Hamburg Rules liability framework (some particular differences)

Article 4. Period of Responsibility extended beyond loading to and beyond
discharge from vessel. Not always significantly different in practice in view of
usual terms of container operator, and combined transport Bills of Lading.

Article 5. Basis of Liability. Radically different.

Rule 1 — Very unrestricted liability Carrier liable unless carrier proves he, his
servants or agents took all measures that could reasonably be required.

Rule 4 — Only Hague/Hague-Visby Article IV Rule 2 exception surviving in
limited form is the fire defence. In practical terms, the most dramatic difference
is the absence of the negligent navigation defence.

Article 6 — Package/weight limitations a little higher.

Articles 7, 8 and 10 — Wider effect in relation to application of Hamburg Rules
than Hague-Visby Article IV bis in relation to Hague-Visby Rules as it brings the
actual carrier (sub-contractor) into the same liability framework. Aggregation.

Article 20 — Two year time limit. Position almost the same as Hague-Visby (90
days instead of 3 months) for indemnity claims.

Articles 21/22 — Prescribed choices of jurisdiction and/or arbitration.



MATERIALS ATTACHED
1. The Brussels Convention (Hague Rules) and List of Parties to Convention.

2. Cap 462 Carriage of Goods by Sea Ordinance (Hague-Visby Rules) and Carriage
of Goods by Sea (Parties to Convention Order 1985).

3. The Hamburg Rules 1978 and List of Parties to the Convention.



ARTICLE |

1588 1n this conveation the following words are employed, with the
meanings set out below:

(v) “ Carrier ” includes the owner or the charlerer who enters into
a contract of carriage with 8 shipper.

(d) ** Contract of Carriage " applies only to contracis of carrisge
covered by a bill of lading or any similar document of title,
in so far as such document telates to the cacriage of goods by
‘ses, including any bill of lading or any similar document as
aforesaid issucd under or pursuaat to a cherferparty from the
moment at which such a bill of Jading or similar document of
title regulates the refations between a carrier and a holder of

the same.
{c) “ Goods ” includes goods, wares, merchandise, and arlicles ol
every kind whatsoever except live animals and cargo which by
1301



1588 Brussels Convention

the contract of carriage is slated as being carcied on deck and
is so carried.

{4) * Ship” means any vessel vsed for the camisge of goods by
seB.

(€) ** Carringe of goods " covers the period from the time when the
goods are Joaded on to the lime they are dscharged from the
ship.

Ariicis 2
1589 Subject to the provisions of Acticle 6, under every contract of
carriage of goods by sta the caricr, in relation to the loading, handling,
slowage, carriage, custody, care and discharge of such goods, shall be
subject 1o the responsibilities and liabilities, and enlitled lo the rights
and immunities hereinafter set forth.

AsmicLs 3

1590 I. The carrier shall be bound before and at the bzginning of the
voyage to excrcise due diligeace to—
(a) Make the ship seaworthy.
(b) Properly man, equip and supply the ship.
() Make the holds, refrigerating and coof chambers, and all other
pants of the ship in which goods are carried, fit and safe for
their reception, carriage and preservation.

2. Subject 1o the provisions of Article 4, the carrier shall properly
and carefully joad, handle, stow, carry, keep, care for, and discharge
the goods carried,

3. After receiving the goods into his charge the catrier or the
master or agent of lhe caccier shall, on demand of the shipper, issve
to the shipper a bill of lading showing among other things—

(a) The Jeading marks necessary for identification of the goods as
the same are fumished io wriling by the shipper before the
loading of such goods starls, provided such marks ace stamped
or otherwise shown clearly upon the goads il uacovered, or on
the cases or coveriogs in which such goods are conlained, in
such a manner as should ordinarily remain legible until the
end of the voysge.

(b) Bither the number of packages or pieces, or the quantity, or
weight, as (he case may be, 85 fumished in svriting by the
shipper.

() The apparent order and condition of the goods.

1302



1591

Eughsh 1ranslation 1592

Provided that no cartier, wmaster or agent of the carrier shull be
bound 10 state or show 1 the bil) of lading any marks, anmber,
quantily, or weight which he has reasopable ground for suspecliog
nol accutately o represent the goods actually received, or which he
has had no reasouable means of checking,

4. Such 2 bill of lading shall bs prima facie evidence of the receipi
by the carrier of the goods as therein described in accordaace with
pasagraph 3 (n), (b) and (c).

S. 'The shipper shall be deemed to have gusranteed 1o the cacrier
the accuracy at the time of shipment of the marks, number, quantity
sad weight, as furnished by him, and the shipper shall indemaily the
carxier against all loss, damages and expeases arising or resulting from
imaccuracies in such particulars  The right of the carrier to such
indernaity shall iy no woy limit his responsibility and liability under
the contract of carriage to any person other than the shipper.

6. Unless notice of loss or damage and the general nature of such
loss or damege be given in writing to the carricr or his agent at the
pont of discharge before or a1 the time of the removal of the goods
into the custody of the petson entitied to delivery thereof under the
coniract of corriage, or, if the loss or damage be not apparent, within
three days, such removal shall be prima lacie evidence of the delivery
by the carrier of the goods as desceibed in the bill of Jading

The potice in writing need not be given if Lbe state of the gocds
has, at the time of their receipl, been the subject of joint survey or
inspection.

In any cvent the camrier and the ship shall b: discharged from all
liability in respect of loss or damage unless suit is brought within one
year aller delivery of the goods or the date when the goods should
have been delivered.

1o the case of any actusl or apprehended loss or dnmage the carrier
and the receiver sholl give all reasonable facilities to each other for
inspecting and tallying the goods.

7. Afler the goods are loaded the bill of ladiog 10 be issued by the
cafrier, masler, or agent of the carrier, to the shipper shall, if the
shipper so demands, be a * shipped ” bill of Jading, provided thai
if the shipper shall have previously iaken up any document of title
to such goods, he shall surrender the same as against the issue of the
* shipped " bill of lading, but at the option of the cactier such dacu-
ment of title may be noted al the port of shipment by the carrier,

1303
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1593

1592 Brussels Comention

masler, or sgenl with the name or names of the ship or ships upon
which the goods hove been shipped and the date or dstes of shipment,
and when so noted, 1f it shows the particulars mentioned i paragraph
3 of Acticle 3, shall for the purpose of this article be deemed to
coastilute a * shipped ™ bill of Jading.

8. Any clause, covenant, or agreement jo a contract of corriage
selieving the carrier or the ship from liability for Joss or damnge to,
or in conaection with, goods arising from negligence, Faull, or Failure
in the dutics and obligations provided in this article or lessening such
Liability otherwise than as provided in this convention, shall bs null
and void aod of no efiecl. A bepefit of insurance in favonr of the
carrier Y or similar clause shall be decined to be a clause relieving the
carrier from lisbility.

ARTICLE 4

{. Neither the carrier nor the ship shall be liable for loss or
damage arising or resulling from unseaworihiness unless cavsed by
want of due diligence on the part of the carrier to maks the ship
seaworthy, and (o secure that the ship is propedy maaned, equipped
and supplied, and lo makc the holds, reirigerating and cool chambers
and all other paris of the ship in which goeds are carried it and safe
for their reception, carriage and prescrvation in sccordance with the
provisions of paragraph 1 of Article 3. Whenever loss or damsge has
resulted from unseaworthiness the burden of proving the exercise of
due diligeace shall bz on the carzier or other person claiming
exemption under this article.

2. Neither the carrier nor the ship shall be responsible for loss or
damage arising or resulting from—

{a) Act, neglect, or default of the master, mariner, pilot, or the
servants of the carrier in the navigation or io the mansgement
of the ship.

(b) Fise, uniess caused by the actual fault or privity of the carrier.

(c) Persils, daogers and aocidents of the sea or other navigable
waters.

(d) Act of God.

() Act of war.

(/) Actof public enemies.

{g) Arrest or restrain of princes, rulers or people, or seizure under
Jegal process.

10 No words contesponding (o thow in itafics eppest in the dralt of 1923
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1594

Englsh Translation 1594

(#) Quaraatine restrictions

() Act or omission of the shipper or owner of the goeds, his agent
or represeniative.

() Strikes or lockouls or stoppage or restraint of labour from
whatever cause, whether partial or general.

(k) Riols and civil commotions.

{/) Saving or allempling to save life or properly al sea.

(vn) Wasiage in bulk or weight or any other loss or damage arising
from inherent defect, quality or vice of the goods.

(n) losufficiency of packing.

(o) Insuficiency or inndequacy of marks.

{p) Latent defects not discoverable by due diligence.

(q) Any other cause acising without the actual favlt or privity of
the carrier, or without the faull or neplect of the agents or
servaats of the carmier, but the burden of proof shall be on the
person claiming the beaefit of this exceplion to show thal
neither the actual fault or privity of the cagier nor the fauft or
neglect of the agents or servants of the carrier contribinted to
the loss or damage.

3. The shipper shall not be revponsible for loss or damage sustained
by the carrier or the ship arising or resulting from any cause without
the act, fanlt or negleet of the shipper, his agents or his servsats.

4. Any deviation in saving or altempting to sdve fifs or property
at sea or any reasonsble devistion shall not be decraed (o be an
infringement or breach of this convention or of the contract of carriage,
and the carrier shall not be liable for any loss or damage resultiog
therefrom.

5. Nejther the carrier nor the ship shall in saoy event be or become
liable Tor any loss or damage to or in connection with goods in an
amount exceeding £100 per package or unit, or the equivalent of that
sum in other cucrency ualess the nature and value of such goods have
been dociared by the shipper before shipment and jaserted in the bilf
of lading.

This declaration if embodied in the bill of lading shall be prima
facie evidznce, bul shall not be biadisg or conclusive on the carmrier

By agreement betsveen the carvier, master or agent of the carrier
and the shipper another maximum amount than that mentioned in
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1596

1594 Brussels Convention

this paragraph may be fixed, provided that such maximum shail nol
be less than the figure above named.™

Neitber the carrier nor the ship shall be responsible in any event
for loss oz damage 1o, or in connection with, goods if the natuse or
vajue thercof has been knowingly misstated by the shipper in the bill
of fading,

6. Goods of an inflammable, explosive or dangerous nature to the
shipment whereof the carrier, master or agent of the carrier has not
consenled wilh knowledge of their nature and character, may at any
lime before discharge be fanded at any place, or destroyed or rendered
innocuous by the carrier without compeasation ? and the shipper of
such goods shall be fiable lor all damages and expenses directly or in-
directly arising out of or resulting from such shipment, 1f any such
goods ahipped with such knowledge and consent shall become a danger
(o the ship or cargo, they may in like manoer be landed at aoy place,
or destroyed or rendered innocuous by the carrier without liabilily on
the part of the carcier except to general average, if any.

ArTiCIE §

A cartier ghall be at liberty to surrender in whole or in part all or
eny of his rights and immunitics or to increase any of his responsi-
bilitics and obligations under this conveation, provided such surreader
or increase shall be embodicd in the bill of lading issued lo the shipper.
The provisions of this convention shall not be applicable to charter-
Pparlies, but if bills of lading are issued in the case of a ship nnder a
charlerpariy they shall comply with the terms of this convention.
Nothing in these rules shall be held to prevent the insertion in a bill
of lading of any Iawful provision regarding general average.

ARTICLE 6

Notwithstanding the provisions of the preceding asticles, a carrier,
masier or agent of the carrier and a shipper shall in regard {o any
particulsc goods be al liberly to enler into any agrecment in any
fermns as 1o the responsibilily and liability of the carrier for such goods,
and as to the rights and immunities of the carrier In respect of such
goods, or his obligstion as to seaworthiness, so far as \his stipulation
is not contrary to public policy, or the care or diligence of his sarvants

1 There follows in the dralf of 1923 » provision by which (as (ransiated into English):
* The rais of exchange shail be ukeril as 8t the dsy of arrival of the ship at the
of dischatge of the gouds in question.”
1 m is Inm(ad”ln the diaft of 1923 ¥ for the shipper ™ (** pour s chasgevs ),
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English Translation 1597

or agents in regard to the loading, handling, stowage, carriage, custody,
care and discharge of the goods cartied by sea, provided that io this
case no bill of lading has been or shall be issued aad that the leoms
apceed shall be embodied in a receip! which shall be a non-negotiable
document and shall be niarked as such.

Aany agreement 5o entered into shall have full legal cfect.

Provided that this anticlc shall not spply to ordinary cormmercial
shipmentt made in the ordinary course of trade, bul only to other
shipmenis where the characier or condilion of the properiy (o be
carricd or the circumstaaces, terms and conditions under which the

carriage is to be performed are such as reasonably to justify a special
agreement,

ArTICLE 7

Nothing herein contained shall prevent a cartier or a shipper from
entering into any agreement, stipulation, condition, reservation or
exemption as to the responsibility and liabifity of the carrier or the
ship for the loss or damage to, or in connection with, the cuslady and
care and hasdliog of goods prior to the loading on, and subsequent 1o,
the dischagge fram the ship on which the goods are carried by sea

ArTiCLE 8

The provisions of this conveation shall not affect the rights and
obligations of the camrier under any statute for the time being in force
relaling to the limitation of the liability of owners of seagoing vessels.

ARrtiCLE § 1

The monetary units mentioned in this conventioa are to be taken
to be goid velve.

Thase contracting Siates in which the pousd sterdding is not a
monetary uait reserve fo themselves the right of transiating the sums
indicated in this convention in terms of pound sterling into terms of
their own monetary system in round figutes.

The national Jaws may reserve to the deblor the right of discharging
his debt in pational currency according to the rale of exchange prevail-
ing on the day of the arrival of the ship at the pod of discharge of
the goods concerned.

¥ Anicle 9 i3 craitted (rom the dralt of 1923
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1598 Brussels Cosvention

ARTICLE 104

1598 The provisions of this com ention shall apply to all bills of Jading
issued io any of the contracling States



PART 1 - STATUS OF RATIFICATIONS TU BRUSSELS CONVENHIONS 381

Régles de La lloye Hague Rules
Convention internationale pour International convention for
I'unification de certaines the unification of cerlain

réples en matitre de rules of law relating to
Connaissement Bills of lading

et protocole de sigoature =~ and protocol of signature

“Régles de La Haye 1924” “Hague Rules 1924

Bruxelles, le 25 aofit 1924 Brussels, 25 August 1924
Entrée en vigueur: 2 juin 1931 Entered ioto force: 2 June 1931
{Translation)

Algeria (a) 131V.1964
Angola (s) 2.11.1952
Antigua and Barbuda (a) 2.X11.1930
Argentina (s) 19.1V.1961
Australia* (2) 4.V11 1955

Norfolk (a) 4. VIL.1955
Bahamas (a) 2.X11.1930
Barbados (a) 2.X11.1930
Belgium n 2.V1.1930
Belize (a) 2.XL1930
Bolivia (x) 28.V.1982
Cameroon (2) 2.X1 1930
Cape Verde (2) 211.1952
China

Hong Kong!® (2) 2.X11.1930

Macao® ) 2.11.1952
Cyprus (2) 2.X11.1930
Croatia (r) 88X 9
Cuba* (2) 25.VIL.19717

) With Jetter dated 4 hme 1997 the Embessy of the Peaple’s Republic of China in the King-
dom of Belgjum informed the Minister of Forcign Affairs of Belgium thal the Conventinn will con-
tinuc to apply to the Hoag Kong Special Administrative Region with effect fromn | July 1997 Inits
{etter the Embassy of the Peaple’s Republic of Chins siated that the responsability for e imema-
tioval sights and obligations acsing fiom the spplication of thz shove C o will be d
by the Government of the People’s Republic of China

D With letter dated 15 Octaber 1999 the Embassy of the Peoples Republic of Chins in the
Kingdom of Bslgium informed the Minister of Foreign Affairs of Belgium that the Comvention
will continuz to apply to the Macao Special Administrauve Region with effect from 20 Deocny-
beg 1999 Inits Jetter the Embassy of the Prople's Republic of Chinn stated that the responsibi-
Jity for the internations! rights and chiigmtioas arinng fiom the epplication of the abave Con-
ventlon will be assumted by the Goverrunen of the People’s Republic of China




382 CAUY EARBUOK 1Y)

Régles de La Haye Hague Rules
Denmark* t)] 1L.VIL.1938
(denunciation —~ 1.11.1984)
Dominican Republic (a) 2.X11.1930
Ecuader (2) 23.111.1977
Egypt* V¥ (a) 29.X1.1943
Fiji (2) 2.X11.1930
Finland (») 1.VIL1939
(denunciation ~ 1.111.198¢)
France* (r) 4.1.1937
Guambia (a) 2.X11.1930
Germany x) L.VIL1939
Ghana (2 2.X11.1930
Goa (a) 2.11.1952
Greece (2) 23111991
Grenada (2) 2.Xi.1930
Guyana (a) 2.X11.1930
Guinea-Bissau (a) 2.11.1952
Hungary {r) 2.V11930
Iran (a) 26.1V.1966
Ireland* (a) 30.1.1962
1sracl (8) 5.1X.1959
Italy (r) 7.X.1938
(denunciation — 22.XI.1984)
Ivory Coast* (a) 15.X11.1961
Jamaica (a) 2.XIL1930
Japap* (r) 1.VI1.1957
(denunciation — 1. VI.1992)
Kenya (a) 2.X11.1930
Kirlbati {a) 2.XJL1930
Kuswait* (2) 25.VIL.1969
Lebanon {n) 19.VIL1975
Malaysia (a2) 2.X11.1930
Mailagascar (a) 13.VIL.1965
Mauritius (2) 24.V1IL1970
Monaco (2) 15.V.1931
Mozambigue () 211952
Nauru* (=) 4.VH 1955
Netherlands* (=) 18.VIL.1956
(denunciation ~ 26.1V.1982)
Nigeris (a) 2.X11.1930
Norwsy {n) 1.VILI938

(enunciation — 1.111.1984)

(3) On 17 Februssy 1993 Egypt notified to the Governuonl of Belgium that it kzd become »
party o the UN. C iom on the Curisge of Goods by Sea, 1978 (Hambnug Rules) bus thf i
Qdeforted the denuncistion of the 1924 Brussels Convention, a3 sniendred for a peciod of five yeus.
I, ss provided in Asticle 31 pangyaph 4 of the Huaburg Rosles e five yeass period has commenced

19 sup on the date of emry into fosoe of the Hamburg Rules {U N

made an § November 1997 has taken effect on § Novembes 1998).

1992), the dequinciation



BART §5' - STATL3 OF RATIFICAMIONS TO BIYISSELS CONVENITIONS 33}%

Régles de La Haye Haguz Rules
Papua New Guinea® (a) 4 VI1.1955
Paragusy (a) 22.X1.1967
Peru (a) 29.X.1964
Poland () 4.V111.1937
Portugal (a) 24.X11L.1931
Romania ) A.VIIL1937
Sao Toné and Principe (a) 2.11 1952
Sarswvak (a) 3.X1.1931
Sencgal (1) 14.11.1978
Seychelles (8) 2.X11 1930
Sferra-Leone (3) 2.X11.1930
Singapore (2) 2.X1L1930
Slovenia (2) 25.V5.1991
Solomon Islands (a) 2.X11.1930
Somalia (» 2.X11.1930
Spatn ®) 2.V1.1930
Sri-Lauaka {n) 2.X11.1930
St. Kitts and Neyis (2) 2.X11.1930
St. Luda (a) 2 XI1L1930
St. Vinceal and the Grenadines (2) 2.X1t.1930
Sweden (2) 1.VIL1918

(denunciation - 1.11.1984)
Switzerland* (») 28.V.1954
Sytisn Arab Republic (2) 1.VIL1974
Tauzanja (United Republic of) {3) 3.X1.1962
Timor (2) 2.14.1952
Tonga () 2.X11.1930
Trinidad and Tobage {(2) 2.X11.1930
Turkey (a) 4.V1I 1955
Tuvala (a) 2.X41.1930
Uniled Kingdom of Great Britaln and

Northern Irelsnd (Including Jerscy and lsle

of Man)* r) 2.VL1930

(denunciation - 13.V1.1977)

Gibraltar {a) 2.X11.1930

{denunciation — 22.1X.1977)

Bermuds, Falkland Islands and dependencies,

Turks & Caicos Islands, Cayman Islands,

British Virgin Islands, Moniserrat,

British Antarctic Terrifories.

(denunciation 20.X.1983}

Angulilla (=) 2.X1L1930

Ascension, Saint Heline and Depeodencies  (a) 3.X1.1931
United Stales of Amevica* {n 29.V1.1937
Znire (=) 17.V1L1967



CAP.462  Carriage of Goods by Sea

CHAPTER 462

CARRIAGE OF GOODS BY SEA

An Ordinance lo regulate liability in respect of the carriage of goods by sea.

(16 December 1994)

1. Shorttitle

This Ordinance may be cited as the Carriage of Goods by Sca Ordinance.

2. Interpretation

(1) In this Ordinance, unless the context otherwise requires—

“Monctary Authority” (&K E% A ) has the meaniog assigned fo it by section
2 of the Exchange Pund Ordinance (Cap. 66);

“the Rules” ({8R))) means the International Convention for the Unification of
certain Rules of Law relating to Bills of Lading signed at Brussels on 25
August 1924, which was established in a single original in the French
language, as amended by the Protocol signed at Brussels on 23 February
1968 aud by the Protocol signed al Brusscls on 21 December 1979, both of

which were established in a single orginal in the English and French .

languages;

“ship” (MM ) means any vessel used for carriage of goods by sea, other than a
vessel which is regularly used in trading, or going, withia the river trade
limits and to which Part IV of the Shipping and Port Control Ordinance
(Cap. 313) applies.

(2) References in this Ordinance to Articles are references to Aurticles of
the Rules.
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2 CAP, 462 . Curriage of Goods by Sea

3. Application of Hague Rules as amended

(1) Subject to subscction (3) the Rules as set out in the Schedule shall
have the lorce of law. .

(2) The Rules shall also apply to the carrioge of goods by sea in ships
where the port of shipment is in Hong Kong, whether or not the carriage is
between ports in 2 different States within the meaning of Arlicle X.

(3) Nothing in this section shall be taken as applying anything in the
Rules to any contract for the carriage of goods by sea, unless the contract
expressly or by implication provides (or the issue of a bill of lading or any
similar document of title,

(4) The Rules shall also apply to—

(d) any bill of lading if the contract contained in or evidenced by it
expressly provides that the Rules shall govern the contract; and
(b) any receipl which is a non-negotiable document marked as such if
the conlract contained in or evidenced by it is a contract for the
carriage of goods by sea which expressly provides that the Rules
are to govern the contract as if the receipt were a bill of lading,
but where paragraph () applies, the Rules shall be construed and have effect—
(i) as if the following were omitted—

(A) “However, proof to the contrary shall not be admissible
when the bill of lading has been transfecred to a third pacty
acting in good faith.” (rom paragraph 4 of Article I1I; and

(B) paragraph 7 of Article 11I; and

(ii) subject to any other necessary modification.

(5) (z) Ifand iu so far as the contract contained in or evidenced by a bill of
lading or receipt referred to in paragraph (a) or (6) of subsection (4)
applies to deck cargo or live animals, the Rules as appfied by that
subsection shall be construed and have effect as if all the words
following “whatsoever” were ommilted from Article I(c).

(5) In this subsection “deck cargo” ( MTaI{H ) means cargo which by
the countract of carriage is slated as being carried on deck and is
so carried.

4. Certification of contracting States, elc.

(1) The Governor may by order certify that for the purposes of the
Rules—
(a) a State specified in the order is a contracting State, or is a
ocontracting State in respect of any place or lerritory so specified; of
(b) any place or territory specified in the order forms part of a Slale
so specified (whether a contracting State or not).
(2) For the purposes of the Rules an order under this section shall be
conclusive evidence of the mallers so certified.
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CAP. 462 Carriage of Goods by Sea

5. Absolute warranty of seaworthiness not {0 be implied
in contracts to which {be Rules apply

There shall not be implied in any contract for the carriage of goods by sea
to which the Rules apply any absolute undertlaking by the caccier of the goods
to provide a seawocthy ship.

6. Application of Articles IV and X

(1) The dale relerred to in paragraph 5(d) of Article IV is hereby
determined (o be the date of the relevant judgment of the court of first instance
or, in case Lhere is an appeal, the date on which the appeal is determined.

(2) Article X shall have effect as if references therein to a coatracting
State included a reference to a State that is a conlracting Stale in respect of the
Rules without the amendments made by the Protocol signed at Brussels on 21
December 1979, and section 4 shall be construed and have cffect accordingly.

7. Conversion of special drawiog tights

(1) For the purposes of Article IV the Monetary Authority may specify in
Hong Kong dollar the respeclive amounts which are to be taken as equivalent
fot a particular day to the smmns expressed in special drawing righis in that
Article.

(2) A certificale given by or on behalf of the Monetary Authority in
pursuance of subsection (1) shall for the purposes of that subsection be
conclusive evidence of the maliers stated in the certificate, and a document
purporting to be such a certificate shall in any proceedings be received in
evidence and, unless the contrary is proved, be deemed to be such a cerlificate.

(3) The Monetary Authority may charge a reasouable fee for any
certificate given in pursvance of subsection (2), and every such fee shall be paid
into the general reveoue.

8. Repeals and savings

(1) The following are repealed—
(a) the Carriage of Goods by Sea (Hong Kong) Order 1980 (App.
I11, p. BSI);
(b) the ?Zarria;e of Goods by Sea (Hong Kong) (Amendment) Order
1980 (L.N. 285 of 1981); and
(© the Carriage of Goods by Sea (Hong Kong) Order 1982 (App.
I, p. AR}).
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4 CAP. 462 Carrioge of Goods by Sea

(2) Notwithstaading subsection (1)—
(a) the Carriage of Goods by Sea (Parlies to Convenlion) Order 1985
(Cap. 462 sub. leg.) shall conlinue in force, shall be regarded
as having been made under section 4(1) and shall be taken to
include such adapiations and modifications (if any) as are
necessary or expedient to enable this paragraph to have full
effect;
(0) the specifications made by the Goveraor under section 1(5) of the
Schedule lo the Carriage of Goods by Sea (Hong Kong) Order
1980 (App. I, p. BSI) shall continve in force and such
specifications shall be taken (o include such adaptations and
modifications (if any) as are necessary or expedient to enable this
paragraph to have full effect.
(3) Section 23 of the laterpretation and Gencral Clauses Ordinance
(Cap. 1) applies to the repeal of the Orders mentioned in subsection (1) as it
applies to the sepeal (in whole or ia part) of an Ordinance.

SCHEDULE {s.3]

‘THe RuLes
(T BAGUE Rutes As AsenDED BY THE BRUSSELS
ProroocoLrs 1968 anp 1979)

ARTICLE I

In these Rules the followiag words are employed, with the meaniogs set out below—

(o) “Casier” ( BB A ) includes the owner or the charterer who enters into a oontract of
cagrisge with » shipper. .

(b) “Contract of cacrioge” (M¥-8 #1) applies only lo cootracts of carriage covered by a
bilt of lading or any similac docunient of fitle, io fo far as such document relales lo
the carringe of goods by sea, including ony bill of lading or any similar document as
aforesaid 13sued under or pursuant to a chacler pa(:z from the moment at which such
bill of lading or similar document of title regulates the relations between » carrier aad
a holder of ibe same. . . \

(©) “Goods™ () includes goods, wates, merchandise, and articles of every kind
whatsoever exoept live aninials snd cargo which by the conlract of carrisge is staled
as being carried on deck sud is so cacdied. . .

(d) "Carriage of goods” (4 M ) covers the period from the time wiien Lhe goods are
loaded 0n to the time they sre dischacged from the ship.

ARTICLB U

Subject to the provisions of Article VI, under every contract of carringe of goods by sea, the
cartier, in relation (o the loading, bandling, stowage, cariage, custody, care and discharge of such
goods, shall be subject lo the responsibiliies and lisbilities, aad entitled 10 the rights and
pnmunilies hereinafter sef forth,
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CAP. 462  Cuarriage of Goods by Sea

ARTICLE 111

{. The catrier shall be hound before and vt the beginnivg of the voyzge fo exercise duse
diligence to— ’
{a) Make the ship seaworthy.
U) Properly pian, cquip sad supply the ship.
éc) Maﬁ the bolds, refrigersting aad cool chambers, aad all other parts of the ship
in which goods are carried, 1 and ssfe for their receplion, caniage and
preservation.

2. Subject to Hhe provisions of Arsticle [V, the carvier shall properly and carefully load,
hauodle, stow, carry, keep, care lor, and dischasge the goods carried.

3.  ADer receiving the goods into his charge the carrier or the master or agent of
the cacaer shall, on demand of the shipper, issue lo the shipper a bill of Jading showing among
other things—

(%) The leading macks necessary for identification of the goods as the same gre furvished
in wriling by the shipper before the loading of such goods starts, provided such
marks ave stamped or otherwise shown clearly upon the goods if uncovered, or on the
cases of covesings in which such goads are conlained, 1 such 2 panaer as should
ordinaily remain legible until the end of the voyage. .

(8) Rither the unmber of packages or picees, or the quantily, or weight, as the case may
be, as furnishex! in wieiting by the shipper.

(? The sppacent order aad coadition of the goods.

Provided that no carmier, masier or agent of the carrier shall be bound 1o stste or show ta the
bill of lading sey macks, number, quautity, or weight which he hss reasomable ground for
suspecting aol accurstely lo represent the goods actually received, or which he has had ao

reasonable means of checking.

4. Such # bill of lading shall be primn facie evidence of the receipl by the carrier of the goods
as thereip described in acoordaace with nagva&h 3(a), () aod (c). Rowever, proof (o (ke contrary
shall not be admissible whon the bill af lading has been travsferved to a third padty acling in good
faith. .

S The shipper shall be docmed to bave guacanteed Lo the carrier the accuracy ai the time of
shipment of the ?up:rh. number, quantity and weight, as furnished by him, and the shipper shall
indemnify the carrier aajost all foss, damages and expenses atisivg or resulling feom inaccumcics in
such particulars, The r%gbl of the carrier to such iademnity shall in no way Jimit his responsibility
and lability under the contract of carriage (o any person other than the shipper,

. Unless nolice of loss or damage and the general uature of such loss or damage be given in
wri(igg to ll':‘e carmer or Itisoag’e(f,n at lhnsporl of discharge before or at the time of the ternoval of the
goods into the custody of the person entitled (o delivery thereof uoder the contract of cartiage, of, it
the loss ot danige be not apparcat, within three days, such removal shall be prims facie evidence of
the delivery by thecarrier of the goods as described ia the bill of ladiag. ) . ]

The notice in wriling need not be given if the sisle of the goods hat, at the time of their receipt,

he subject of joint susvey or iuspection. . . )
kcos:u;jac!j:‘pu'agmph 6?{: the c‘n’:cticr and the ship shall in any event be discharged from all
liabilily whatsoever in respect of the goods, unfess suit is brought within oue year of their delivery
or of the date when they should have been detivered. This period may, however, be extended if the
t f action has ariten. . . .

P‘“i;: sl::e' m:(}?n; ::t’::le:r :;;;tehended foss or damage the carrier and the receiver shall give
all reasonable facifities (0 each other for inspeciing and tallyiog the goods.

6bis. Aa ction for indemnily against a third person may be brought cven afler the expiration
of the yeat provided for in the pm{gding parsgraph if brovght within the time allowed by the Jaw of
the Court scized of the case. However, the tioic allowed shall be not less thaa thiee months,
commencing from the day when the person bringiug such action for indemunity has setled the claim
or has been served wilh process in the action against hinsell
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6 CAP. 462 Cartiage of Goods by Sea

7. Altec the goods are loaded the bill of lading 1o be issued bﬁ‘(he carxies, master, or ageol ol
the cartier, Lo the shipper shall, it the shipper so demands, be a “shipped™ hilt of lading. provided
that if the shipper shall have previously taken up any document of ttle lo such goods, be shall
sweeender the same as sgaint the issue of the “shippsd” bill of ladiag, but ot the opltion of lhe
cartict such document of title may be noted at the port of shipment by the camer, waster, ur agent
with the name or nanes of the ship or ships upon which e goods have been shipped and the date
or dates of shipment, aad vhen so noted, if i shows the particulars mentioned 1o paragraph 3, shall
for the purpose of thus article be deemed o conslitve a “stupped™ bill of lading.

8. Any clause, co t, or agr { in a contract of carrage relieving the carrier or the
ship from lishilily for loss or damege Lo, or iu conacclion with, goods atising from negligence,
fault, or failure in the dulies and obligstions frovided in this article or lesseuing such liabitity
othetwise than as provided in these Rutes, shall be null and void aad of no effect. A benefit of
insurance in favour uf the cacrier, or similar clause shall bs deemed to be a clavse relieving the
cacrier from liability.

ARTICLE 1V

}.  WNetther the carcier nor the ship shall be bable for loss or damage ansiug or resulting from
unseaworthigess unless cauzed by want of dus diigence ou the part of the cacecer to make Lhe ship
seaworthy, and 10 secure thol the ship 1s properly manned, equipped and supplied, aod 1o make the
holds, reltigerating and cool chanbers and all other parts of the ship in which goods are caried £it
aad safe for their 1eceplion, carriage sad preservslion in accordance with the provisions of
paragragh 1 of Article 111. Whanever loss or damage has resulled from vaseaworthiness Lhe bueden
of tov’i)?g the !exen:ise of due diligeuce shall be on the carrier or uther pesron claiming exemplion
under this acticle.

N 2. Neither the carrier nor the ship shall be cespongible for loss or damage ansing or resuling

rom—

(@ Act, peglect, or default of the master, mariger, pilot, or the scrvanis of the carvier 10
tre navigation ot in the ruansgement of the ship

(b) Fue, ualess caused by the actusl fault ot privity of the carrier.

¢} Perils, dangers sad accidents of the sea or other navigable walers.

) Actof God.

(¢) Actolwar.

(f) Act of public enemits. R

5) Arrest or resieaiot of princes, rulers or people, or seizure under Jegal process.
) Quarantine resirictions. .

Acl or omiesion of 1he shipper or owver of the goods, lus agent or represeatalive.

{7 Strikes or lockouis or stoppage or restssint of Isbour from whalever cause, whether
partial or general

(k) Riots snd civit commotions.

({) Saving or atlempting lo save fife ur properly st seo. .. .

(m) Wasiage in bolk or weight or any other loss or dauage ariting from inberent defect,
quality or vice of the goods.

{n) Yosufficiency of packing.

(o) Tasufficieacy or inadequacy of marks .

{p) Latent defects nol discoverable by duc ditigesice. .. . .

{g) Any other cavse arising without the actual faull or psivity of the carrier, or without
the fault or neglect of the agents or servants of the cacrier, but the burden of proof
shall bs on the person claiming the benefl of this exception lo show that grither the
aciual faull or privity of the carder nor the favlt or neglect of the agenls or servanis
of the earvier contributed to the loss or damoge
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CAP. 462  Carriage nf Goods by Sea

3. The shipper shall nol be respoasibls for loss or damage by the cacner or the ship arising of
resulting (rom any cause without the act, fault or aeglect of the shipper, hus sgeats os his servants,

4.  Aay devialion in saving or ollerupling lo save life or property at sea o any reasonable
deviation shall uol be deemed o be an islangement or breach of these Rules or of the coniract of
carviage, and the carrier shall not be liable for auy loss or damage resulting therefrom.

5. (a) Unless the sature and value of such goods have been declared by the shippec hefore
shipment sud inserted in the bil of lading, neither the catsier nov the ship shall in any
eveni be or become liable for any loss of dnmage to or in connection with the goods
in 2a smounl exceeding 666.67 unifts of acoouat per package or uait or 2 units of
;;_:cgum per kilogtam of gross weight of the goods lost or damaged, whichever is the

gher,

(b) The total amounl recoverable shall be calculsted by reference Lo the value of such

goods ol the place asd ime at which the goods are discharged fiom the ship in
accordance wilh the contract or should have been so dischacged.
The value of the goods shall be fixed sccording to the commadity exchange price, or,
if 1bere be oo such price, acoordiag 1o the current markel price. or, if there be no
commodity exchange price or cirrent oarket price, by reference to the normal value
of goods of the same kind and quality.

() Where s container, prllet or swilar article of traasport is used to consolidale goods,
the number of packages or unils eauarerated in the bill of lading as packed in such
article of iransport shall be deemied the number of packages or units for the puspnse
of this paagraph as far as ihese packages o1 ubils are concerned. Except as aforesnid
such aclicle of transport shall be cogsidesed the package or muit.

(d) The unit of account mentioned in this aclicle is the special drawing right as defined by
the lnternational Monctary Fund, The antonals mestionsd in subparageaph (a) of
this paragraph shall be converted inlo nstional currency on the basis of the vatue of
that currency on & dale Lo ba determined by (he Isw of the Courl seized of the case.

(¢) Neither the cartier aor the ship shall be enlitled 1o the benefit of the limitation of
liability provided for in this paragraph if it is proved that (he damage resulted from
an act or omission of the carrier done with iatent Lo cause damage, or recklessly 2ad
with knowledge thoc damage would probably resull. . o

(/) The declaration mentioned in subparagmph (a) of this paragaph, if eimnbodiod ja the
bilt of lading, shall be prima facie evidenoe, bul shall aot be bindiug or conclusive on
the carvier.

{g) Byagreement between the cacrier, master or agent of the carrier and the shipper other
yosximum amounts than those meationed ju subparagraph () of this patagraph may
be fixed, provided Umat ao maximum amount so fixed shall be less than fhe
approprisic maximum mentioued in that subpma’g:agh.

{h) WNeithes the cauier not the ship shall be cesponsible in auvy event for loss or damage
10, or in coanection with. goods if the nature or value thereof bas been hnowingly
mis-stated by the shipper in the bill of leding.

6. Goods of an inBunmable, explosive or dangerous nature Lo the shipment whereof the
carrier, master ot agenl of the carrier has aol consenled with knowledge of their noture snd
character, may al any lime before discharge be landed at any place, or destroyed or rendeted
innocuous by the carrier withoul compensation and the shippes of such goods shall be liable for all
damages and expentes directly or inducectly arising out of or resulting from such shipmeat, I€ any
such goods shipped with such kaowledge 208 consent shall become 3 danger lo the ship or cargo,
they may in jike manner be landed at any place, or destroyed or rendered innocuous by the carrer
withoul {hbilily on the part of 1be carrier except to general average, if any.

ARIICLB IV BIS

1. ‘The defeaces and limils of liability provided for bn these Rules shall spply in any action
against the carcier ia respect of loss or damage 1o goods covered by a conlract of carnage whether
the action be founded in contract or in torl.
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8 CAP. 462 Carriage of Govds by Sea

2. Ifsuch an action 1s brought agninst a servant or agent of the carrier (such servant or agent
aot being 20 indcpendent contracior), such sesvant or agent shall be entitled to avail himself of the
defences 3nd limits of liability which the carrier is eotitfed to invoke under these Rules.

1. ‘The sggregale of the aroounis recoverable {rom the carrier, and such servanis and agents,
shall in no case exceed the limit provided for in these Rules.

4. Nevertheless, o servani or agent of the carricr shall not be entitled (o avail bimselfl of the
provisions of this atticle, if it is proved 1bat the demage resulted from aa 2ct or omission of the
servant or afnt done wilh intent 1o cause damage or recklessly and with knowledge that damage
would probably resuli.

ARTICLE V

A carrier shall be al hberly to swrender in whole or in part all or any of his rights aud
ymmunilies or to increase any ol his tts%:l(\lsibiliﬁe: and obligatiyns under these Rules, provided
such surcender or lncrease shall be embodicd in the bill of lading iscued o the shipper. The
provisions of these Rules shall not be applicable to charfer partics, but il bills of ladiag are issucd in
the case of a ship under a charler parly they shall comply with the lenus of these Rules. Nothing in
these Rules shall be held (o preveut the insertion in a bl of ladiog of aay lawful provision regardiog
general average.

ARTICLE VI

Notwithstanding the ﬂrovisions of the preceding acticles, a carrier, mnaster or ageat of the
carrier and 3 shipper shall i regard to any patlicular goods be sl hberty lo eoter inlo any
sgreamen! in aay lerms as to 1be sesponsibility and Liability of the cacrier for such goads, and as o
the rights and imrouaitjes of the camier in sespect of such goods, or his obligation as lo
scaworthiness, 3o far as this stipulation is nol contrary lo public policy, or the care or difigence of
his servants or agents in segard to the Ioadinﬁ. handling, stonage, catriage, custody, catc sad
discharge of the goods carried by sea, provided that in this case ao bibl of lading has been ot shatl be
issuod and that {he terms sgreed shall be embodied in & receipt which shall be a nos-nzgoliable
document and shalt be marked as such.
Auy agreement 5o enlered into shall have (ull fegal effect. . . .

. Provided that this article shall ool apply to ordinary comsnervial shipments made in the
ordinary course of tcade, but only 1o other shipments where the chacacler or condition of the
property 1o be carried ot the circumsisuces, lerms and conditions under which the carriage js to be
perlormed are such as reasonsbly lo justify a special agreement.

ARTICLE VI

Nothing herein coptaiued shall prevenl s camicr or 2 shippes from enteriog into any
agreement, stipulation, conditioa, reservation or exemplion as to the responsibility and liability of
the carciec or the ship for the loss or dumage lo, or in coaaection with, the custody #nd care aad
queot o the discharge from, the ship oo which

haodliog of goods prior (o the Joadiag on, and
the goods are casvied by sea.

ARTICLE VIl
The provisions of tbese Rules shall nol affect the rights and obligatious of the carricr under any

statute for the lime being ia foroe refating fo the limitstion of the liabilily of ewne:s of sea-going
vessels.

ARTICLE IX

These Rules shall not affect the provisious of auy international Conveation or wational law
governiag liability for ouclear damage.
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CAP.462  Carriage of Goods by Seu

ARTICLB X

Tbe provisions of these Rules shall apply to every bill of ladiog relating to the camiage of

goads between gom in two different Stales if—

(a) the bilt of lading is issued in 2 contracting Slale, or

{6) the carriage Is from » port ia a coplracting State, or

(¢) the contract contaioed in or evidenced by the bill of Iading provides that these Rules

or legisiation of any Sisle giving effect {o them are lo govern: the controcl,

whatever mey be the nationality of the ship, the carrier, the shipper, the consignee, or any other
interested peison.
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CAP. 462 Curringé uf Gouvds by Seu { Parties to
. Conventionj Qvder 1985

[Subsidiary|

CARRIAGE OF GOODS BY SEA (PARTIES TO
CONVENTION) ORDER 1985

{Cap. 462, sections 4(1) and 8(2))*

(10 April 1985)

1. This Order may be cited as the Carriage of Goods by Sea (Partics to
Convention) Order 1985 ( Words omilted as spent).

2. It is hercby cerfified that the coulracting States to the International
Convention for the Unification of Certain Rules of Law relating to Bills of
Lading signed at Brussels on 25th August 1924(«), as amended by the Protocol
signed at Brussels on 23rd February 1968(b), and the territories in respect of
which they are respectively contracting States are as listed in the Schedule to

this Order.

3. (Omitted as spent)

SCHEDULE {para. 2}

Dates on which
Tesgitories in respect. the Convention as
of which lbey are amended came
respectively parties into fores

23d June 1977

Contracting States

‘The United Kingdom of Great Biilain and Northem
Great Britain and Ireland
Northern lrelsnd

The Isis of Maa 23td June 1977
Bennuds I1st February 1981
British Antacetic Tenitory 20th January 1984
British Vitgia Islands 20th Januacy 1984
Csyman Islands 20th Jaovary 1984
Faikiaad Islands . 20th Janusry 1984
Falkiand Islands Dependencies 20th January 1984
Gibraltar 22nd December 1977
Hong Koig 15t February 198])
Monlscrral 20th Jaouary 1934

* ‘This Order was made under section 2 of the Carriage of Goods by Se» Act 1971 (1971 .19
U.K.). See sections 4(1) and 8(2)(a) of the Carriage of Goods by Sea Ordinance, enacted in 1994

(Cap. 462).
{7) Cud. 3806 {5 Cmnd 6944.

Avthorited Locse-lest Edition, Printed snd Published by the Sovarnmaent Printss,
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A2 CAD. 462

Carrivge of Goods by Sea | Partees to
Convention) Order 1985

Conleacling States

The Kisgdom of Belginm
‘The Kingdom of Denmark
The Republic of Ecuador
The Arab Republic of Egypl
‘The Republic of Finland
The French Republic

The German Democratic
Republic

‘The Lebavon Republic

"The Kingdom of Lhe
Netherlands

The Kingdom of Norway

The Polish People’s Republic

The Republic of Singapore

Spain

The Democratic Socialist
Republic of Sri Laonka

The Kingdom of Swedes
The Swiss Confederation
The Sytian Arab Republic
The Kingdom of Tonga

Territories in respect
of which they are
respzclively parties

Truks and Caicos Islands
Belgiun

Dznmark

Ecuador

Egypt

Finland

Prance

Geman Democsatic Republic

Lebanon )

The Kingdom of the Netherlands
in Burope

Norway

Polaod

Singapore

Spain

Sri Lanka

Sweden
Switzerland
Syria
Tonga

[Subsidiary]

Dales on which

the Convention as

amended came
into force

20th Jaauary 1984
6th Doozmber 1978
23rd June 1977
231d June 1977
30tk April 1983
st March 1985
23¢d June 1977
Jdth May 1979

23td June 1977
26th July 1982

23td Juoe 1977
12th May 1980
23cd June 1977
14th Pebruary 1984
21st Jaguary 1982

23¢d June 1977
22d Juae 1977
23rd June 1977
{3th September 1978
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1144 MARINE CARGO CLAIMS

HAVING RECAGNIZED the_desirabitity of determining by
agreement certain 1ules rel@bmg o the carviage of goods by sea,

HAVEDECIDED to conclude a Cofiventjon for this prupose and
have thefeto agreed as folluws:

PART 1. GENERAL PROVISIONS

Article 1. Definitions
In this Convention:

1. “Carrier” means any person by whom or in whose name 2
contract of carriage of goods by sea has been concluded with a shipper.

2. “Actual carrier” means any person to whom the performance
of the carriage of the goods, or of part of the carriage, has been entrusted
by the carrier, and includes any other person to whom such perfarmance
has been entrusted.

3. “Shipper’’ means any person by whomn or in whese name or
on whose behalf a contract of eaiviage of goods by sea has been conclwded
with a carrier, or any person by whom or in whose name or on whese
behalf the goods are actually delivered to the cairier in relation to the
contract of carriage by sea.

4. “Consignee” means the person entitled Lo take delivery of the
goods.

6. “Goods” includes live animals; where the goods are consolidated
in a container, pallet or similar article of transport or where they are
packed, “goods” includes such arlicle of transport or packaging if supplied
by Uhe shipper.

6. “Contract of carriage by sea” meaus any conbract whereby the
carrier undertakes against payment of fieight to carry goods by sea
from oue port to another; however, a contract which involves carriage
by sea and also carriage by some other means is deemned to be a contract
of carriage by sea for the purposes of this Convention only in so far
as it relates to the carriage by sea,

7. "Bill of lading” means a document which evidences a contracl
of carriage by sea and the taking over or loading of the goods by the
carrier, and by which the carrier undertakes to deliver the goods
against surrender of the document. A provision in the document that
the goods are Lo be delivered to the order of a named person, or to
order, or to bearer, constitutes such an undertaking.

8. "Writing” includes, inter alio, telegram and telex.
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Article 2, Scope of application

1. ‘The provisions of this Convention ave applicable tn all contracts
of carriage by sea between bwo dilferent Stales, if:

fa) the port of loading as provided for in the contraet of carriage
by ¢ea is located in a Conlracting State, or

(b) the pori of discharge as provided for in the eonlract of cavriage
by sea is located in a Contracting State, or

(c) one of the optional ports of discharge provided for in the
contract of carriage by sea is the actual port of discharge and
such port is located in 2 Contracting State, or

(d) the bill of lading or other document evidencing the contract
of cavriage by sea is issued in a Contracting State, or

{e) the bill of lading or other document evidencing the contract
of carriage by sea provides that the provisions of this Con-
vention or the legislation of any State giving effect to them
are to govern the contract.

2. The provisions of this Convention are applicable without regard
to the nationality of the ship, the emier, the actual carrier, the shipper,
the consignee or any other interested person,

3. The provisions of this Convention are not applicable to charter-

parties. However, where a bill of lading is issued pursnant to a charter-

- party, the provisions of the Convention apply to such a bill of lading

if it governs the relation between the carrier and the holder of the bill
of lading, not being the charterer.

4. If a conlract provides for future carriage of gooils in a series
of shipments during un agreed petiod, the provisions of this Convention
apply to each shipment, However, where a shipment is made under 2
charter-party, the provisions of para. 3 of this Article apply.

Article 3. Interpretation of the Convention

In the interpretation and application of the provisions of this
Convention regard shall be had to its international character and (o
the rieed to promote uniformity.

PART I1. LIABILITY OF THE CARRIER

Arlicle 4. Period of responsibility

1. The responsibility of the carrier for the goods under Lthis Con-
vention covers the period during which the eaiier is in charge of the
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gonis at the post of loading, duving the carrviage and at the pot of
discharge.

2. For the purpose of pava. 1 of this Article, the carrier is deenied
to be in charge of the goods

(a) from the time he has taken over the gonds from:

(i) the shipper, or a person acting on his behalf; or

{ii) an authority or other third party to whom, pursuant to
law or regulations applicable al the port of leading, the
goaods must be handed over for shipment;

¢b) until the time he has delivered the goods:

(i) by handing over the goods to the consignee; or
(i) in cases where the consignee does nol receive the goods
from the carrier, by placing thetn at the disposal of the
consignee in accordance with the contract or with the
law or with the usage of the patticular trade, applicable
at the port of discharge; or
(iii) by handing over the guads to an authority or other third
party to whom, pursuant to law or regulations applicable
at the poart of discharge, the goods must be handed over.

3. In paras. | and 2 of this Article, reference to the carrier or
to the consignee means, in addition to the czrrier or the consignee,
the servants or agents, respectively of the carvier or the consignee.

Article 5. Basis of liabilily

1. The carrier is liable for loss resulting from loss of or damage
to the goods, as well ag from delay in delivery, if the occurrence which
caused the loss, damage or delay took place while the goads were in
his charge as defined in art. 4, unless the carrier proves that he, his
servanls or agents {ook all measures that could reasonably be requived
to avoid the occurrence and its consequences

2. Delay in delivery occwrs when the goods have not been delivered
at the port of discharge provided for in the contract of cairiage by sea
within the time expressly agreed upon or, in the absence of such agree-
ment, wilhin the time which it would be reasonable to require of a
diligent carrier, having regard lo the circumstances of the case.

3. The person entitled Lo make a claim for the loss of goods may
treat the goods as lost if they have not been delivered as required by
art. 4 within 60 consecutive days following the expiry of the Lime for
delivery according Lo para. 2 of this Article,
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4. fa} ‘The carrier is liable

(i) for loss of or damage to the gonds or delay in delivery
caused by five, if the elaimant proves that the fire avose
{from fault ot neglect on the parl of the eartier, his
servants or ageits;

(i) for such loss, damage or delay in delivery which is
proved by the clahnant to have vesulted from the fault
or neglect of the carrier, his servants or agenls, in
taking all meusures that could reasonably be vequired
(o put out the five and avoid or mitigate its consequences.

{b) In case of five on board the ship affecting the goods, if the
claimant or the carrier so desires, a survey in accordance
with shipping practices must be held into the cause and
circumstances of the fire, and 2 copy of the surveyor’s
report shall be made available on demanil to the carrier
and the claimant.

5. With respect to live animals, the carrier is not liable for loss,
damage or delay in delivery resulting from any special riska inherent
in that kind of carviage. If Lhe carrier proves that he has complied wilh
any specinl instructions given to him by the shipper respecling the
animals and that, in the eircumstances of the case, the losa, damage
or delay in delivery could be attributed to such risks, it is presumed
that the loss, damage or delay in delivery was so caused, unless there
is proof that all or a parl of the logs, damsdge or delay in delivery
resulted firom fault or neglect on the part of the earvier, his servants
or agents.

6. The carrier is not liable, except in general average, where
loss, damage or delay in delivery resulted from measures to save life
or from reasonable measures to save properly at sea,

7. Where fault or neglect on the part of the carrier, his servants
or agents combines with another cause to produce logs, damage or
delay in delivery the cavrier is liable only to the extent that the loss,
damage or delay in delivery is stiributable to such fanlt or neglect,
provided that the cartier proves the amount of the loss, damage or
delay in delivery not attributable thereto,

Article 6. Limits of liabilily

1. (o) “The liability of the carrier for loss resniting from loss of
or damage to goods accordiug Lo the provisions of art. 5
is limited Lo an amount equivalent Lo 835 unils of acconnt
per package or other shipping mit or 2.5 units of account
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per kilogranune of gross weight of the goods lost or dam-
aged, whichever is the higher

{b) The liability of the carvier for delay in delivery according
to the provisions of art. 6 is limited to an amount equivalent
to two and a half limes the freight payable for the gonds
delayed, but not exceeding the total fireight payable under
the contracl of cavriage of goods by sen.

(¢} Inno case shall the aggregate liability of the carrier, under
both subparas, (a) and (b) of this paragraph, exceed the
limitation which would be established under subpara. (2}
of this paragraph for lotal loss of the goods with respect
to which such liabilily was incwrred.

2. For the purpose of calenlating which amount is the higher in
accordance with para. 1 (o) of this Article, the following inles apply:

(a) Where a container, pallet or similar article of transpoit is
used to consolidate goods, the package or oLher shipping units
enumerated in the bill of lading, if issued, or otherwise in
any other document evidencing the contract of carriage by
tea, as packed in such article of transport ave deemed packages
or shipping units. Except as aforesaid the goods in such article
of transport are deemed one shipping unit.

(b) In cases where the article of transport itself has heen lost or
damaged, that article of transport, if not owned or otherwise
supplied by the cainier, is considered one separate shipping
unit.

3. Unit of account means the unil of account mentioned in art.
26.

4. By agresment belween the earrier and the shipper, limits of
liability exceeding those provided for in para. 1 may be fixed.

Article 7. Applicalion to non-contractual claims

1. The defences and limits of liability provided for in this Convention
apply in any action against the cavrier in respect of loss or damnage to
the goods covered by the conlract of carriage by sea, as well as of
delay in delivery whether the action is founded in contract, in tort or
othervise,

2. If such an action is brought against a servant or agent of the
carrier, such servant or agent, if he proves that he acted within the
scope of his employment, is entitled to avail himself of the defences
and limits of liability which the carrier is entitled to invoke under this
Convention.
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3. Bxcept as provided in art. 8, the aggregale of the amounts
recoverable from the carrier and from any persons referred Lo in para
2 of this Article shall not exceed the limits of liability provided for in
this Convention,

Axticle 8. Loss of right 1o limit vesponsibility

1. The carrier is not entitied to the henefit of the limitation of
liability provided for in art. 6 if it is proved that the loss, damage or
delay in delivery vesulted from am acl or omission of the carvier done
with the inlent to cause such loss, damage or delay, or vecklessly and
with knowledge that such loss, damage or delay would probably result.

2. Notwithstanding the provisions of para. 2 of art. 7, a servant
or agent of the cartier is not enlitled to the benelit of the limitation
of liability provided for in art. 6 if it is proved that the loss, danage
or delay in delivery resulted from an acl or omission of such servant
or agent, done with the intent to cause such loss, damage or delay, or
recklessly and with knowledge that such loss, damnge or delay would
probably result,

Article 9. Deck cargo

1. The carrier is entitled to carry the goods on deck only if such
carriage is in accordance vith an agreement with the shipper or with
the usage of the particular trade or is required by statutory rules or
regulations,

2. 1f the carrier and the shipper have agreed that the goods shall
or may he carried on deck, the earrier must insert in the bill of lading
or other doument evidencing the conlract of carriage by sea a stalement
to that effecl. In the absence of such a statement the carrier has the
burden of proving that an agreement for carriage on deck has been
entered into; however, the camvier is not entitled to invoke such an
agreement against a third party, including a consignee, who has acquived
the bill of lading in good faith.

3. Where the goods have been carried on deck contrary {o the
provisions of para. 1 of this Article or where the carrier may not under
para. 2 of this Article iuvoke an agreement for carriage on deck, the
carrier, notswithstanding the provisions of para. I of mt. 5, is liable
for loss of or damage to the goods, as well as for delay in delivery,
resulting solely firom the carriage on deck, and the exlent of his liability
is to be determined in accordance with the provisions of art. 6 or ait. 8
of this Convention, as the case may be.
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4. Carriage of goods on deck contrary Lo express agreement for
carriage under deck is deemed to be an act or omission of the carrier
within the meaniug of art. 8,

Arlicle 10, Liability of the carrier and actuai carrier

{. Where the performance of the carriage or part theveof hus
been entrusted to an aclual carrier, whether or uot in pursnance of 2
liberty under the contracl of caviage by sea to do so, the carrier
nevertheless remains responsible for the entire earriage according to
the provisions of this Convention. The carvier is responsible, iu relation
to the carringe perforraed by the actual canier, for the acts and omissions
of the actual carrier and of his servants and agents acting within the
scope of their employment.

2. All the provisions of this Convention governing the regponsibility
of the emyrier also apply Lo the responaibility of the actual carrier for
the carriage performed by himn. The provisione of paras, 2 and 3 of
art. 7 and of para. 2 of art. 8 apply if an action is brought against a
servant or agent of the actual carrier.

3. Any special agreement under which the carrier assumes ob-
ligations not imposed by this Convention or waives rights conferred
by this Convention affects the actual carvier only if agreed to by him
expressly and in writing. Whether or not the actual cairier has so
agreed, the carrier nevertheless remains bound by the obligations or
waivers resulling from such special agreement.

4. Where and to the extent that both the carrier aud the actual
carrier are liable, their Jiability Is joint and several,

5. The aggregate of the amounts recoverable from the earrier,
the actual earvier and their servants and agents shall not exceed the
limits of liability provided for in this Convention.

6. Nothing in this Article shall prejudice any right of recourae
as between the carrier and the actual canvier.

Article 11, Through carriage

1. Notwithstanding the provisions of para. 1 of arl. 10, where a
contract of carriage by sea provides explicitly that a specified part of
the candage covered by the said contract is to he performed by a hamed
person other than the carvier, the contract may also provide that Lhe
carrier is not lisble for logs, damage or delay in delivery caused by an
occurrence which takes place while the goods are in the charge of the
actual carrier dwring such part of the carriage. Nevertheless, any



APPENDICES 1154

stipuiation limiling or excluding such liability is without eﬂ'e_ct 11' no
judicial proceedings can be instituted against the actnal earrier ina
court compelent uuder paras. 1 or 2 of art. 21. The buien of proving
that any loss, dawage or delay in delivery has been caured by such an
oceurrence vests upon the carrler,

2. The actual cavier is responsible in accordance with the pro-
vigions of para. 2 of arl. 10 for loss, damage or delay in delivery cansed
by an occurrence which takes place while the goods ave in hie charge.

PART 1I1. LIABILITY OF THE SHIPPER

Article 12. Genersl rule

The shipper is not liable for loss sustained by the carier or the
actual carrier, or for danage sustained by the ship, unless such loss
or damage was caused by the fnult or neglect of the shipper, his servants
or agents, Nov is any servant or agent of the shipper liable for such
loss or damage unleys the loss or damage was caused by fault or neglect
on his parl.

Article 13. Special rules on dongerous goods

1. The shipper must mark or label in a suitable manner dangerons
goods as dangerous.

2. Where the shipper hands over dangerous goods te the carrier
or an actual earrier, as the case may be, the shipper must informn him
of the dangerous character of the goods and, if necessary, of the pre-
cautions to be laken. If the shipper fails (o do 80 and such carrier or
actual carrier does not otherwise have knowledge of their dangerous
character:

(o) the shipper is liable to the carrier and any actual carrier for
the loss resulting from the shipment of such goods, and

(b} the goods may at any time he unloaded, destroyed or rendered
innocuous, as the circumstances may require, without payment
of compenration.

3. The provisions of para. 2 of this Article inay not be invoked
by any person if during the carriage he has taken the goods in his
charge with knowledge of their dangerons character.

4. If, in cases where the provisions of para. 2, subpara. (b), of
this Article do not apply or wmay not be invoked, dangerons goods
become an actual danger to life or property, Lhey may be unloaded,
destroyed or rendered innocuous, as the circumnstlances wmay require,
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without payment of compensation except where there is an obligation
Lo contribute in general average or where the carrier is liable in ac-
cordance with the provisious of art. 5.

PART 1V. TRANSPORT DOCUMENTS

Article 14, Issue of hill of lading

1. When the carrier or the aclual carrier takes the gonds in his
charge, the earrier must, on demand of the shipper, issue to the shipper
a bill of 1ading.

2. The bill of lading may he signed by a person having authority
from the carrier. A bill of lading signed by the master of the ship
carying the goods is deemed to have been signed on behalf of the
carxier.

3. The signature on the bill of lading may be in handwriting,
printed in facsimile, perforated, stamped, in symbols, or made by any
other mechanical or electronic means, if not inconsistent with the law
of the country where the bill of lading is issued.

Article 15. Contents of bill of lading

1. The bill of lading must include, inter alia, the following
particulars:

(a) the general nature of the goeods, the leading nurks necessary
for identilication of the goods, an express statement, il ap-
plicable, as to the dangerous characler of Lhe goods, the number
of packages or pieces, and the weight of the goods or their
nuantity otherwise expressed, all such particutars as furnished
by the shipper;

(h) the apparent condition of the goods;

(2) the name and principal place of business of the carier;

(d) the name of the shipper;

{e) the consignee if named by the shipper;

{f) the port of loading under the contract of carriage by sea and
the date on which the goods were taken over by the earrier

at the port of loading;
(9) the port of discharge under the contract of carriage by sen;
(h) the nurober of oviginals of the bill of lading, if more than one;
(i) the place of issuance of the bill of lading;
(j) the signature of the carrier or a person acting on his behalf;
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(k) the freight to the extent payzble by the consignee or other
indication thal freight is payable by him;

(1) the statement referred to in para 3 of art. 23;

(a)the statement, if applicable, that the goods shalt or may be
emvied on deck;

{n) the date or Lhe period of delivery of the goorls at the poit of
dischavge il expressly agreed upon belween the parties; and

(o) any increased limit or limits of liability where agreed in ac-
cordance with pava. 4 of art, 6.

2. After the goods have been loaded on board, if the shipper so
demands, the carrier must issue Lo the shipper a “shipped” bill of lading
which, in addilion to the particulars rveguired under para, 1 of this
Article, must stale that the goods ave on board a named ship or ships,
and the dale or dates of loading. If the carrier hag previously issued
to the shipper a bill of luding or other docnment of Litle with reapect
to any of such goods, on request of the cmrier, the shipper must
surrender such document in exchange for a “shipped” hill of lading.
The carvier may amend any previously issned document in order to
meet the shipper’s demand for g “shipped” bill of lading if, as amended,
such document includes all the information required to be contained
in a “shipped” bill of lading.

3. The ahsence in the bill of lading of one or more parvticulars
referred to in this Article does not affect the legal character of the
document as a bill of Jading provided that it nevertheless meets the
requirements sel oul in para. 7 of art. L.

Article 16. Bills of lading: reservations and evidenliary effect

1. If the bill of lading contains particulars concerning the general
nature, leading inarks, number of packages or pieces, weight or ruantity
of the goods which the carrier or other person iszuing the bill of lading
on his behalf lotows o has reasonable grounds Lo suspect do not accurately
represent the goods actually taken over or, where a “shipped” bill of
lading is issued, loaded, or if he had no reasonable meaus of checking
such particulars, the carrier or such other person must insert in the
bill of lading a reservation specifying these inaccuracies, grounds of
suspicion or the absence of reasonahle means of checking.

2. If the carvier or other person issuing the bill of lading on his
behalf fails to note on the bill of lading the apparent condition of the
goods, he is deemed to have noted on the bill of lading that the goods
were in apparent goed condilion.
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3. Except for particulars in respect of which and to the extent
to which a reservation permitted under para. 1 of this Article has been
entered:

{a) the hill of lading is prima fucie evidence of the taking over
or, where a “shipped” bill of lading is issued, loading, by the
carrier of the goods as described in the bill of lading; and

{b) proof to the contrary by the carvier is not admissible if the
bill of lading has been Lransferred to a third party, including
a consignee, who in good faith has acted in reliance on the
description of the goods therein.

4. A bill of lading which does not, a5 provided in para. 1, sub-
para. (k) of art. 15, setl forth the fxeight or otherwise indicate thal
freight is payable by the consignee or does not set forth demmrage
incurred al the port of loading payable by the consignee, ie primo fucie
evidence that no freight or such demurrage is payable by him. However,
proof Lo Lhe contrary by the carrier is not admissible when the bill of
lading has been transferred to a third party, including a consignee,
who in good faith has acted in reliance on the absence in the bill of
lading of any such indication.

Arlicle 17. Guarantees by the shipper

1. The shipper is deemed to have guaranteed to the canier the
accuracy of particulars relating to the general nature of the goods,
their marks, number, weight and quantity as furnished by him for
insertion in the bill of lading. ‘The shipper must indemnify the carrier
against the loss resulling from inaccuracies in such particulars. The
shipper remains liable even if the hill of lading has been transferred
by him. The right of the carvier to such indemnity in no way Jimits his
liability under the contract of carriage by sea Lo any person other than
the shipper.

2. Any letter of gnarantee or agreement by which the shipper
undertakes to indemnify the carrier against loss resulting fiom the
iesuance of the hill of lading by the carvier, or by a person acling on
his behalf, without entering a reservation relating to particulars furnished
by the shipper for insertion in the bill of lading, or to the apparent
condition of the goods, is void and of no effect as against any third
party, including a consignee, to whom the bill of lading has heen
transferred,

3. Such letter of guarantee or agreement is valid as against the
shipper unless the carrier or the person acting on his behalf, by omitting
the reservalion referred to in para. 2 of this Arlicle, iutends Lo defraud
a third party, including a consignee, who acts in reliance on the deseription
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of the goods in the bill of lading. In the latter case, if the reservation
omitted relates Lo paticulars firnished by the shipper for insertion in
the bilt of lading, the carrier has no right of indemnily from the shipper
pursuant (o para, Lof this Arlicle.

4. In the case of intended fraud veferred to in para. 3 of this
Asticle the easrier is liable, without Lhe benefit of the limitation of
liability provided for in this Convention, for the loss incurred by a
third party, including a consignee, because he has acted in reliaice on
the description of the goods in the bill of lading.

Article 18. Documents other Lhan bills of lading

Where a carrier isgues a document other than a bill of lading to
evidence the receipt of the goods (n be eairied, such a document is
primao, facie evidence of the conclusion of the contract of carriage by
sea and the taking over by the carrier of the goods as therein described.

PART V. CLATMS AND ACTIONS

Article 19. Notice of loss, damage or delay

1. Unless nolice of loss or damage, specifying the general nature
of such loss or damage, is given in wriling by the consignee to the
carrier not later than the working day afler the day when the goods
were handed over to the consignee, such handing over is prima. facie
evidence of the delivery Ly the carrier of the goods as described in
the document of transport or, if no such dacument has been issued, in
good condition.

2. Where the loss or damage is nol appavent, the provisions of
para. 1 of this Article apply correspondingly if notice in writing is not
given within 15 consecutive days after the day when the goods were
handed over to the consignee.

3. If the state of the goods at the time they were handed over
Lo the consignee has been the subject of a joint survey or inspeclion
by the parties, notice in writing need not be given of loss or damage
ascertained during such survey or inspection.

4. In the case of any aclual or apprehended loss or damage the
carrier aud the consignee must give all reasonable facilities to each
other for inspecting aud tallying the goods.

5. No corupensation shall be payable for logs resulting from delay
in delivery unless a nolice has been given in writing lo the carrier
within 60 consecutive days after the day when the goods were handed
over to the consignee.
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6. If the goods huve been delivered by au actual cayrier, any
notice given under this article to him shall have the same effect as if
it had been given to the carrier, and any notice given to the carrier
shall have effect as if given Lo such actual carvier.

7. Unless notice of loss or damage, specifying the general naturve
of the loss or damage, is given in wyiling by the carrier or actual
earrier to the shipper not later thun 90 consecutive days after the
occurrence of such loas or damage or after the delivery of Lthe goods
in accordance with pava. 2 of art. 4, whichever is later, the failwre to
give such notice is prima focie evidence that the carrier or the actual
carrier has sustained no loss or damage due to the fault or neglect of
the shipper, his servanis or agents.

8. For the purpose of Lhis Article, notice given to a person acting
on the carvier’s or Lhe actual carrier’s behalf, including the master or
the officer in charge of the ship, or to a person acting on the shipper’s
behalf is deerned to have been given to Lhe carrier, to Lhe aclual carrier
ot to the shipper, respectively.

Article 20, Limilation of actions

1. Any action relating to carriage of gonds under this Convention
is time-barred if judicial or arbitral proceedings have wol been instiluted
within a period of Lwo years,

2. The limitation period commences on the day on which the
carrier has delivered the goods or part thereof or, in cases where no
goods have been delivered, on the last day on which the goods should
have heen delivered.

3. ‘The day on which the limitation period conunences is not included
in the period.

4. The person against whom a claim is made may al any lime
during the running of the limitation period extend that period by a
declaration in writing to the claimant. This period may be further
extended by another declaration or declarations.

5. An action for indemnity by a person held liable may be instituted
even after the expivalion of the limitation period provided for in the
preceding paragraphs if instituted within the time allowed by the law
of the State where proceedings are inslituted. However, the time
allowed shall not be less than 90 days commencing from the day when
the person instituling such action for indemnity has settled the claim
or hus been served wilh process in the action against himself.
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Arlicle 21, Jmisdiciion

1. In judicial proceedings relating to carriage of goods under this

Convention

the plaintiff, al his option, may institule an action in a

court which, according to the law of the State where the comt is
situated, is competent and within the jurizdiclion of which is situated
one of the following places:

{a) the principal place of business or, in the absence thereof, the
habitual residence of the defendant; or

(b) the place where the contract was made provided that the
defendant has there a place of business, branch or agency
through which the contract was made; or

(c) the port of loading or the port of dizcharge; or

(d) any additional place designates] for that pnrpose in the contract
of carriage by sea,

2. (@)

(b

Notwithstanding the preceding provisions of this Article,
an action may be instituted in the courts of any port or
place in a Conlracting State at which the carvying vessel
or any other vessel of the same ownership may have been
arrested in accordance with applicable rules of the law of
that State and of international law. However, in such a
cane, al the petition of the defendant, the claimant must
remove the action, at his choice, to one of the jurizdictions
referred to in para. 1 of Lhis Article for the determination
of Lthe claim, but hefore stich removal the defendaur inust
furnish security sufficient to ensure payment of any judg-
ment Lthat may subsequently be awarded to the elairmant
in the aclion.

All guestions relating to the sufficiency or otherwise of
the security shall be determined by the comt of the porl
or place of the arrest.

3. No judicial proceedings relating to carriage of goods under
this Convention may be instiluled in a place not specified in paras. 1
or 2 of this Asticle. The provisions of this paragraph do not constitute
an obstacle to the jurisdiction of the Contracling States for provisional
or protective measures,

4. (v) Where an action has been instituted in a comt compatent

under paras. { or 2 of this Article or where judgment has
been delivered by such a court, no new action may be
started hetween the same paities on the same grounds
unless the judgment of the comrt hefore which the first
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action was instiluted is not enforceable in the country in
which the new proceedings ave instituted;

(b) for the purpose of this Article the institution of measures
with a view to obtaining enforcement of a judgment is not
to be consideved as the sturting of a new action;

(c) for the purpose of this Article, the removal of an action
Lo a different court within the same country, or to a comt
in another counlry, in accordance with para. 2(a) of this
Atrticle, is not to he considered as the starting of a new
action.

5. Notwithstanding the provisions of the preceding pavagraphs,
an agreement made by the parties, after a claim under the contract of
carriage by sea has arisen, which designates the place where the claimant
may institute an action, is effective.

Article 22, Arbitration

1. Subject to the provisions of this Aiticle, parties may provide
by agreement evidenced in wriling that any dispute that may arise
relaling to cartiage of goods under this Convention shall be referred
o arbitration,

2. Where a charter-party contains a provision that disputes arising
thereunder shall be referred to arbitration and a bill of lading issned
pursuant to the charler-party does not contain a special annotation
providing that such provision shall be binding upon the holder of the
bill of lading, the carrvier may not invoke such provision as a against
a holder having acquired the bill of lading in good faith.

3. The arbitration proceedings shall, al the option of the claimant,
be instituted at one of the following places:

{a) a place in a State within whose terrilory is situated:

(i) the principsl place of business of the defendunt or, in the
absence thereof, the habitual vesidence of the defendant;
or

(if) the place where the conlract was made, provided that
the defendant has there 3 place of business, branch or
agency through which the contract was made; or

(iii) the port of loading or the poit of discharge; or

(b) any place designated for that purpose in the arbitration clause
or sgreement,

4. The arbitrator or arbitration tribunal shall apply the rules of
this Convention.
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5. The provisions of pavas. 3 and 4 of this Article are deemed to
be part of every arbilration clanse or agreement, and any term of such
clause or agreement which is inconsistent therewith is null and void.

6. Nothing in this Article affects the validity of an agreement
relating Lo arbitration made by Lhe parties after the claim under the
contract of carviage by sea has arisen,

PART VI. SUPPLEMENTARY PROVISIONS

Arxticle 23. Contractual stipulations

1. Any stipulation in a conlract of carriage by sea, in a bill of
lading, or in any other document evidencing the conlract of carriage
by sea is null and void to the extent thal it derngates, divectly or
indirectly, from the provisions of this Convention. The nullity of such
a stipulation does not affect the validity of the vther provisions of the
contract or document of which it forme a pmil. A clause assigning
benefit of insurance of the goods in Favour of the eaxrier, or any similar
clause, i3 null and void.

2. Notwithstanding the provisions of para. 1 of this Article, a
carrier may increase his responsibilities and obligations under this
Convention.

3. Where a bill of Iading or any other document evidencing the
contract of carviage by sea is issued, it must contain a statemnent that
the carriage is subject to the provisions of this Convention which nullify
any stipulation derogating therefrom to the detviment of the shipper
or the consignee.

4. Where the claimant in respect of the goods has incurred loss
as a resull of a stipulation which is null and veid by virtue of the
present Article, or as a resuit of the omission of the statement referved
to in para. 3 of this Article, the carrier must pay compensalion o the
extent required in order to give the claimant compensation in accordance
with the provisions of this Convention for any loss of or damage to the
gooids as well as for delay in delivery. The cairier must, in addition,
pay compengation for costs incurred by the claimant for the purpose
of exercising his right, provided that costs incurred in the action where
the foregoing provision is invoked are to be deteriined in accordance
with the law of the State where proceedings are instituted.

Article 24. General average

1. Nothing in this Convention shall prevent the application of
provisions in the contract of carriage by sea or nalional law regarding
the adjustment of general average.
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2. With the exceplion of art 20, the provisions of this Convention
relating to the liability of the carrier for loss of or damage to the goods
also determine whether the consignee may refuse contyibution in general
average and the liability of the carrier to indemnify the consignee in
raspeet of any such contribution made or any salvage paid.

Article 25. Other conventions

1. This Convention dees not modify the vights or duties of the
carrier, the aclual carrier and their servants and agents, provided for
in international conventions or national law relating to the limitation
of lisbility of owners of seagoing ships.

2. The provisions of arts, 21 and 22 of this Convention do nol
prevent the application of the maundatory provisions of any other mul-
tilateral convenlion already in force at the date of this Conventlion
relating Lo matters dealt with in the said Articles, provided that the
dispute arizes exclusively hetween parties having their principal place
of business in States members of such other convention. However,
this paragraph does not affect the application of para. 4 of art. 22 of
this Convention,

3. No lisbility shall avise under the provisions of this Coenvention
for darnage caused by a nuclear incident if the operator of a nuclear
installation is liable for such damage:

fa) under either the Paris Convention of July 29, 1960, on Third
Party Liability in the Field of Nuclear Energy as amended
by the Additional Protocol of Jan. 28, 1964, or the Vienna
Convention of May 21, 1963, on Civil Liability for Nuclear
Damage, or

{b) by virtue of national law governing the liability for such damage,
provided that such law is in all respects as favourable to
persons who muy suffer daniage as either the Pavis or Vienna
Conventions.

4. No liability shall arise under the provisions of this Convention
for any losa of or damage to or delay in delivery of lnggage for which
the carrier is responsible under any international convention or national
Iaw relating to the carriage of passengers and their luggage by sea.

5. Nothing contained in thiz Convention prevents a Contracting
State from applying any other international convention which is already
in force at the date of this Convention and which applies mandatorily
to contracts of carriage of goods primarily by a mode of transport other
Lthan transport by sea, This provision also spplies to any subsequent
revision or amendment of such international convention.
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Article 26. Unit of account

1. The unit of acconnt referrved Lo in art. 6 of this Convention is
the Special Drawing Right ag defined by the Inteinational Monetaiy
Fund. The amounts mentioned in ait. 6 are to be converted into the
national currency of a State according to Lhe value of such cmrency
at the date of judgment or the date agreed upon by the parties. The
value of 2 national curreney, in terms of the Special Draning Right.
of 2 Contracting State which is a member of the Inlernational Monetary
Fund is lo be calculated in accordance with the method of valuation
applied by the Intermational Monetary Fund in effect at the date in
question for its operations and lranractions. The value of a national
currency in terins of the Special Drawing Right of a Contracting State
which is nol a meinber of the International Monetary Fund i3 to be
calculated in a manner determined by that State.

2. Nevertheless, those States which are not members of the In-
ternational Nlonetayy Fund and whose law does not peymil the application
of the provisions of para. 1 of this Article may, at the time of signature,
or at the time of ratification, acceptance, approval or accession or at
any time thereafter, declare that the limits of liability provided for in
this Convention Lo be applied in their territories shall be fixed as:

12,500 monetary units per package or other shipping unit or 37.5
monetary units per kilogramme of gross weight of the goods.

3. ‘The monelary mit referred to in para. 2 of this Article cor-
responds to sixty-five and a half milligrammes of gold of millesimal
fineness nine hundred. The conversion of the amouuts referred to in
para. 2 inlo the nationzl currency is to be made according to the law
of the State concerned.

4. The caleulation mentioned in the last sentence of para, | and
the conversion mentioned in para. 3 of this Article is o be made in
such a manner as to express in the national currency of the Contracting
State as far as possible the same real value for the amounts in arl. 6
a8 is expressed there in units of account. Contracling States mnust
communicate Lo the depositary the manner of caleulation puvsuant to
para. 1 of this Article, or the result of the conversion rentioned in
para, 3 of this Article, as the case may be, at the time of signature ov
when depositing their instruments of ratification, acceptance, approval
or accession, or when availing themselves of the option provided for
in para. 2 of this Article and whenever there is a change in the manner
of such calculation or in the result of such conversion,
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INTRODUCTION

When a shipowner operates a carrying service to anyone who wishes to ship cargo
(for example, a container on a container vessel) then the resulting contract of
carriage will be evidenced by a bill of lading. You have already seen how a bill of
lading operates as evidence of a contract of carriage between a shipowner and the
lawful holder of the bill of lading. The rights and issues arising from bills of
lading have already been dealt with extensively by previous speakers. However,
there is an alternative form of arrangement for the carriage of goods by sea. This
is the charterparty. The purpose of this paper is to discuss the issues and

problems faced by cargo interests arising out of this arrangement.

Generally, but not always, where a shipowner agrees to make available the entire
carrying capacity of his vessel for either a particular voyage or a specified period
of time, the contractual arrangements will normally be written down in the form
of a charterparty. There are two basic types of charterparty : voyage and time
charterparties. The type of most interest to Cargo is the voyage charterparty (that
is, a charter to carry a specific cargo on a specific voyage). For example, where
goods are sold CIF, the seller will charter a specific vessel to carry the goods to
destination. The contract (or charterparty as it is known) will last only for that
voyage (until discharge). Voyage charters are common in shipping dry bulk

goods such as grain, coal, iron ore, timber, steel products and the like.



There are two hybrid types of voyage charterparty which are useful to know

about.

(b)

CVCs

Sometimes, vessels are chartered for a specific period of time to complete
a series of voyages between designated ports during that period. There
will be a single charterparty governing these voyages. This is called a
consecutive voyage charterparty (usually referred to as a CVC). For an
example of a CVC in operation, see the case Suisse Atlantique v.

Rotterdamsche Kolen Centrale [1967] 1 AC 361.

COAs

Alternatively, some cargoes are shipped pursuant to long term freighting
contracts. Here, the shipowner undertakes to transport specified quantities
of bulk products between designated ports in a given time. These
contracts are known in the industry as contracts of affreightment (or
COA). The use of this terminology is confusing because the term
"contract of affreightment” is also an umbrella term used for describing
any contractual arrangement whereby a shipowner undertakes to carry
goods by sea. Often the actual vessels used under a COA are normally
chartered under individual voyage charterparty. Trades typically

employing COAs include shipment of coal, grain and LNG products.



Time charterparties

For completeness, the other main form of charterparty is the time charterparty
which, as the name suggests, involves the shipowner agreeing to place his vessel
at the disposal of the charterer for a specified period of time. Sometimes, the time
period may be limited to a single trip involving hire of the vessel for a specific
cargo voyage. In this case, the shipowner will be paid hire for the entire time
spent on the voyage until the cargo has been discharged at its destination.
However, such charters do not normally result in problems for cargo interests
since they are not normally parties to the time charter arrangements. There will
usually be a sub-charter in the form of a voyage charter beneath that to which
cargo interests are a party. There are various types of time charterparty but it is

not necessary to deal with these here.

PROBLEMS FOR CARGO - GENERAL OVERVIEW

Having briefly set out the types of charterparty, the next stage is to consider

generally what problems cargo interests may encounter when engaged in a

charterparty.

A charterer will want to secure a vessel with the correct cargo capacity which is
able to meet the requirements of the sale contract. He needs to ensure there is
enough cargo to comply with what the shipowner expects to carry. The costs of
carrying the cargo under a voyage charterparty is known as "freight”. It is
calculated according to the quantity of cargo shipped or discharged. Shortloading

will result in a loss of freight by the shipowner and a claim against the charterer



Los

(deadfreight). Freight is usually calculated as a lump sum and normally includes
the costs of loading and discharging the cargo. The freight covers the costs of the
voyage and an allowance for loading and unloading the cargo expressed as "lay
days”. This is time, available free of charge to the charterer, who is regarded as
having paid for them in the freight. If these lay days are exceeded, then the
charterer will face claims to pay compensation to the shipowner either in the form
of agreed damages (known as demurrage) or unliquidated damages (known as

damages for detention). Demurrage disputes are a common source of litigation

between shipowners and charterers. Problems may arise during the loading and
unloading operations due to damage caused by stevedores. Cargo interests may
also face disputes where the nominated vessel is late arriving at the load port or

deviates from the most direct or economical route during the voyage.

FREIGHT/DEADFREIGHT

The money paid by the voyage charterer for carrying the cargo to destination
under the voyage charterparty is known as "freight". This is calculated according
to the amount of cargo upon shipment or discharge. Freight is usually paid in
advance upon signing of the bill of lading or upon delivery. If the latter, then
usually the shipowner will have a lien on the cargo until the freight is paid.

Freight may include costs of loading and discharging the cargo.

The amount of freight payable depends either on the intake quantity or on the
delivered quantity of cargo. Alternatively freight may simply be stated as an

overall fixed sum : "lumpsum freight". If lumpsum freight is earned and payable



on delivery and the goods are not delivered, freight is not payable because the
condition precedent for payment has not been fulfilled (Merchant Shipping Co v.
Armitage (1873) LR 9 QB 99). Cargo will still have to pay the entire lumpsum
freight if part of the cargo is lost (at least when the loss results from an excepted
peril : The Owners of the Norway v. Ashburner (The Norway) (No 2) (1865) 3

Moo P.C. (N.S.) 245).

The charterparty will normally specify the type and amount of cargo and the date
at which it will be at the load port ready for loading. The charterparty will specify
the type and amount of cargo to be loaded (for example, 10,000 tons of wheat).
Sometimes, it may specify an alternative cargo or simply an obligation to provide
"any lawful cargo”. An attempt to load a different type of cargo from the one
stated in the charterparty is a serious breach of contract which will entitle the
shipowner to repudiate the charterparty. Of course, the shipowner can waive the
breach and if he chooses to do so, there is an implied obligation on the charterer
to pay freight appropriate to the type of cargo actually carried (Steven v. Bromley

[1919] 2 KB 722).

More often than not, the voyage charterer/cargo interests will have a shipment
quantity and date in mind for a particular parcel of cargo and will be looking for a
ship to carry that cargo on a particular date specified in the sale contract. The
charterparty will specify an amount of cargo to be loaded. In the case of the
Gencon charterparty, the obligation is on the charterer "to load a full and

complete cargo" (Clause 1). This means a cargo which, when properly stowed,



occupies the full volume of the ship's cargo spaces or utilizes her full dead weight
capacity. The carrying capacity of the vessel will be stated in the charterparty.
Where there is a discrepancy between the capacity stated in the charterparty and
the actual capacity of the ship then the charterer must load cargo up the actual
figure (Heathfield SS Co v. Rodenacher (1896) 2 Com. Cas. 55). Inevitably, it is
extremely difficult to provide an exact amount of cargo and charterparties
normally include some tolerance in the amount of cargo to be loaded. This can be
expressed as a maximum/minimum figure or a tolerance by either side of a
precise figure (usually expressed as X% more or less). Alternatively, the amount
is qualified by a word such as "about" or "thereabouts”. Such words are generally
interpreted as permitting an allowance of 3-5% either way (Louis Dreyfus v.

Parnaso Cia Naviera S.A. (The Dominator) [1960] 2 QB 49).

Where the charterer loads less than the contracted cargo quantity this results in a
loss of freight to the shipowner. The shipowner will be entitled to damages for
the shortfall in freight. The term used is "deadfreight". Clearly it is in Cargo's
interest to ensure that the cargo complies with the charterparty and that the correct

amount is loaded on board the ship.

The basis for the calculation of deadfreight may be expressly stipulated in the
charterparty. This may not limit an owner's claim for damages, and the shipowner
may also be able to claim for delays (demurrage) arising from a failure to load a

complete cargo (The Altus [1985] 1 Lloyd's Rep 423). If no rate is stipulated then



the rate is calculated on the freight equivalent to the amount of unutilized cargo

space less any expenses usually incurred by the shipowner in carrying the cargo.

LOADING/STEVEDORE DAMAGE

The shipowner is not concerned with how the cargo gets to the load port. Suffice
it to say, the onus is on charterers/cargo interests to have the cargo available at
their nominated port at the required time. This is an absolute duty unless the
charterparty is frustrated or subject to any exceptions in the charterparty. This is
stating the obvious but, there are times when circumstances intervene. For
example, loading of coal at Richard's Bay Coal Terminal in South Africa is
frequently delayed due to the interruption of rail transport to the terminal. It is no
excuse that the delay in the arrival of the cargo is not due to any fault on the part
of the charterers. The leading case which sets out these legal principles is, among
others, the Aello [1961] AC 135 where even though the charterers did everything
that was reasonable to do to secure the cargo the Court held that this was not a
good enough reason for throwing the consequences of their failure on the

shipowners.

Of course, it is open to the parties to incorporate exceptions into the charterparty
which cover delays in loading. However, it is often the case that such clauses
only apply to the actual process of loading the cargo when ready at the load port
and not to delays in providing the cargo. For example, Ardan SS Co v. Weir
[1905] AC 501 and Grant v. Coverdale [1884] 9 App. Cas. 470 (In Grant delays

in loading caused by the canals leading to the load port being frozen). The latter



case is a good example of how a contractual exception on delay refers only to the
loading operations themselves and not to delays in transporting goods to a loading

place.

At common law, liability for loading and discharging was determined by the
custom of the port. In the absence of such custom then the charterer had the
obligation of delivering the cargo to the ship’s rail whereupon the shipowner was
obliged to receive it, take it into the holds and stow it. At the discharge port the
reverse occurred such that the owner had the responsibility of lifting the cargo to

the ship’s rail whereupon the charterer was obliged to receive them.

This analysis of the incidence and transfer of obligations between shipowner and

charterer is more applicable to loading in the nineteenth century as opposed to the
twenty first. The courts have recognised this as such (Pyrene v. Scandia [1954] 2
QB 402). Although the rule continues to operate, it is usually modified by

express terms in the charterparty.

In clause 5 of the Gencon 1994 charterparty, the charterer is obliged to bring the
cargo “into the holds, loaded, stowed and/or trimmed, tallied, lashed and/or
secured and taken from the holds and discharged by the Charterers free of any

risk, liability and expense whatsoever to the Owners”.

Similarly, Clause 5(c) of the Gencon charterparty makes charterers responsible

for damage to the ship caused by stevedores.



LAYTIME AND DEMURRAGE

The freight paid by the charterer to the shipowner covers the voyage as well as the
time taken for loading and discharge. This allowance is known as "laytime". If
loading and/or discharging exceeds the amount of laytime in the charter then the
charterer pays compensation for the additional time used either as demurrage or

damages for detention.

Given that the time allotted to loading and discharging is a term of the contract,
failure to complete either operation within the time allocated will be a breach of
that contract. Demurrage is therefore essentially agreed damages for detention
beyond the agreed number of lay days and mitigates the damage caused by
charterers' breach. Demurrage compensates Owners for the loss of freight arising
under future employment which might be affected by the delay or the reduction in
the number of voyages possible under a CVC (see the Suisse Atlantique case).
The rate is usually fixed in the charterparty in line with freight rate current at the
time of the charterparty. On the other hand, this concept protects the charterer
because it prevents the shipowner from repudiating the charter for exceeding the
lay days. This protection will operate unless the failure to load is deemed to be a
repudiation of the contract by reason of the delay being so substantial that it

frustrates the object of the contract (see Inverkip SS Co v. Bungy [1917] 2 KB

193).
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The incidence of laytime and demurrage is a balancing act between ship and
cargo interests. The shipowner wants a quick turnaround and Cargo wants the
maximum possible time in which to load and discharge cargo in order to cover
any unforeseen delays in operation. To certain extent, the terms will reflect the

strength of the bargaining positions of the respective parties.

CALCULATION OF LAYTIME

Laytime is normally calculated in one of two ways : either by time or on the rate

of loading.

(a) Running Time
Days or running days are consecutive periods of 24 hours without
interruptions. The Gencon charterparty uses "running hours" as the unit of
measurement. However, charterparties usually provide exceptions to
running time, for example, Sundays and holidays or weather permitting.
The lay days may be defined as "working days", that is when work is
customarily done at a particular pause or "weather working days" which
exclude time lost when cargo work is delayed or prevented by bad
weather. Where a day is only partially interrupted then the deduction only
applies to the actual time lost (4/vion §S Co v. Galban Lobo Trading Co
[1955] 1 QB 430). There are numerous ways of calculating broken days

and, it is not time to discuss these in detail here.
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(b)  Loading Rate

The alternative is to apply a loading rate formula, for example, 70,000
tons per weather working day. This formula may be further qualified by
saying per hatch or workable hatch. This adds another layer of complexity

to the laytime calculation.

Commencement of Laytime

Laytime commences when the ship tenders formal notice of readiness to load or
discharge. Under the Gencon charterparty, laytime does not commence

immediately upon an NOR being tendered but at a certain time thereafter.

Inevitably, there are disputes as to the commencement of laytime and interruption
to the running of laytime. Generally, where laytime has been agreed, it will only
be suspended where it is expressly covered by exceptions within the charterparty
or if the interruption arises due to the fault of the shipowner. Examples of the
latter include removing the vessel from the berth without due cause (the Fontevivo
[1975] 1 Lloyds Law Rep 339) or removing the vessel for bunkering (in Re
Ropner Shipping Co [1927] 1 KB 79). Many charterparties include printed
exceptions for common causes of delay such as congestion (see Re Amstelmolen
[1951] 2 Lloyd's Rep 1), strikes and bad weather (for example, Clause 1B of the

BPVOY4 charterparty).

12



Laytime is complete when the vessel is loaded with cargo on board and stowed
(Argonaut Navigation Co v. Ministry of Food [1949] 1 KB 572) or upon the

completion of discharge.

Demurrage

Liability for demurrage accrues immediately and runs continuously through
Sundays, holidays and other periods normally excluded from laytime (for
example, bad weather working days). The general rule is "once on demurrage
always on demurrage". The rationale for this rule is that if credit were given in
the demurrage calculation to period which act as interruptions to laytime,
charterers would be profiting by their own breach. This is unfair to the
shipowner. This view has been endorsed by the House of Lords, notably in
Compania Naviera Aeolus v. Union of India [1964] AC 868. Of course, the rule
can be expressed excluded or modified within the terms of the charterparty.
Moreover, whether delay is due to the fault of the shipowner or due to his fault or

result of an action taken for his own purposes then demurrage may be run.

A shipowner cannot withdraw his vessel where the payment of demurrage has
been agreed unless the delay is sufficient to frustrate the object of the
charterparty. If there is no stipulation as to the maximum time a vessel can
remain on demurrage then demurrage will accrue continuously until completion

of the functions that would have stopped laytime running.
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DAMAGES FOR DETENTION

When there is no provision in the charterparty for the payment of demurrage, a
charterer will be liable for damages for detention for all the time he detains the
vessel after the expiration of the lay days (or, when no lay days are specified,

upon the expiration of what the Court considers to be a reasonable time for the

loading or discharging of the vessel).

In this situation, whereas demurrage accrues at an agreed rate and covers all
losses which result from the delay in loading or discharging the vessel, damages
for detention are "at large" and subject to the normal rules on assessment of

damages.

The shipowner can withdraw the vessel once a reasonable period of time has
elapsed. Moreover, a shipowner is not obliged to remain in port to complete
loading and to restrict his claim simply for damages for detention. As part of the
cargo has been loaded, he may sell and claim compensation in the form of
deadfreight or, if the charterer has failed to ship any cargo, he may rescind the
charter and sue for damages. Of course, if the delay occurs at the discharge port,
then a shipowner will have little option but to allow discharge to be completed

and to claim damages for detention.
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DISPATCH

While at common law, the charterer is not entitled to any discount or reward if he
completed loading or discharging in a shorter period of time than stipulated in the
laytime provisions of the charterparty, it is usually highly beneficial to the
shipowner to have his vessel free as quickly as possible. Therefore, the parties
often insert a dispatch money clause into the charterparty. This clause entitles the
charterer to payment at an agreed rate (usually fixed at half the demurrage rate)
for the time saved. There is some argument as to whether or not dispatch is
payable only for laytime saved or whether, like demurrage, all the time saved to
the ship should be taken into account. There are however some conflicting
decisions in the cases on this point and much depends on the construction of the
particular clause. For example, Centrocon, Clause 16 provides that dispatch
money is payable for "all time saved" (Mawson SS Co v. Beyer [1914] 1 KB 304).
While Polcoalvoy, Clause 24(b) provides a payment only for "laytime saved"

(Thomasson SS Co v. Peabody [1959] 2 Lloyd's Rep 296).

There are various combinations in which dispatch money may be earned. For
example, demurrage or dispatch money may be calculated separately at the port of
loading and discharge. This can result in the charterer being paid dispatch money
at the load port only to pay demurrage at the discharge port. This is of little
benefit to the charterer since demurrage is double the value of dispatch!

Therefore, most charterers prefer to set out time saved at one port against time

lost at the other. This result can be achieved either by providing that laytime is
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"reversible" or that the time for loading and discharge shall be "average" - see Re
Charterparty Laytime Definitions approved by BIMCO and the General Council
of British Shipping in 1980. Where laytime is reversible, the charterer is entitled
to add together the time used at each port and deduct these periods from the
overall laytime until the latter is exhausted. Where laytime is average, the amount
of laytime is that each port is calculated separately after which the time saved at

one port is set off against the excess time used at the other.

PROBLEMS FOR SHIPOWNERS

While there are many potential problems for cargo interests, you should not be
under the impression that shipowners have a free hand in relation to cargo
interests under charterparties. One of the biggest obligations for a shipowner is to
ensure that his ship arrives at the load port at the time specified in the contract.
Many arguments arise concerning the commencement of a voyage charterparty

and laytime under it.

Three requirements need to be satisfied before laytime can commence:-
(8)  The charter vessel must have become an "arrived ship" at the
agreed destination;
(b)  Notice of readiness to load must have been given; and

(c)  The vessel must in fact be ready to load.

Normally when a vessel is chartered it is not at the port of loading for the cargo in

question and it is very likely to still be trading under a prior charter. At the very

16



least, the charterer needs to know the approximate arrival time of the vessel at the
loading port so that he can make the necessary arrangements to have the cargo
available and ready for loading. This is of considerable importance given that the
charterer will face (potentially high) storage costs if the cargo arrives at the load
port too early or demurrage if the cargo arrives too late. Unsurprisingly
shipowners are reluctant to commit themselves to a precise arrival date given that
any breach of such a term may entitle the charterers to rescind the contract if the
breach is sufficient to frustrate the purpose of the charter (Behn v. Burness (1863)

3D & S 751).

This particular problem is circumvented by inserting a clause into the charterparty
requiring the shipowner to indicate the date at which the vessel is expected to be
ready to load and to coupled it with a further clause entitling the charterer to
cancel the charter should the vessel not have arrived by a specified later date.
Charterers prefer to set these dates as close together as possible to avoid
unnecessary storage costs. A shipowner's notification as to the date of expected
readiness to load does not in itself amount to a breach of contract entitling the
charterer to damages but the shipowner must honestly and reasonably believe that
"at the time of the contract that the date [of expected readiness to load] named is a
date when the vessel will be ready to load" (The Mihalis Angelos [1971] 1 QB
164). If a shipowner gives a notice that the vessel cannot reach the loading port
by the date given, or there are no reasonable grounds for such a belief, then the
shipowner will be in breach of a condition which will entitle the charterer to

repudiate the contract (The Mihalis Angelos). Such a canceling clause is also

17



valuable to the charterer since it indicates the time beyond which he is no longer
obliged to wait for the arrival of the charter vessel. Once this stage has been
reached, the charterer can safely repudiate the charter and make alternative

provisions for the carriage of his cargo.

A charterer is not allowed to repudiate the charter before the canceling date even
though it is physically impossible for the charter vessel to arrive at the loading
port by that date (The Mihalis Angelos). Although this sounds harsh, the
canceling clause does provide a charterer with an option to rescind the contract
which is not bound to exercise until the vessel reaches the load port and notice of
readiness to load is given. It may be in its interest to delay any decision on
exercising the option until the last possible moment. If freight rates are rising
then there will be little incentive for the charterer to cancel whereas if they are
falling, it may give him an opportunity to re-negotiate the freight terms.
Moreover, in cases where the vessel would inevitably have missed the canceling
date, if the charterer does repudiate the contract (and would have done so in any
event once the canceling date had passed) then the owners will only be entitled to

nominal damages (The Mihalis Angelos).

Finally, it should be noted that the right cancel on the specified date is an absolute
right and can be exercised irrespective of whether the late arrival was due to the
shipowner's fault or whether the cause of the delay was covered by an exception
(Smith v. Dart (1884) 14 QBD 105).

-END -

18



1. Shipbroker

RECOMMENDED

THE BALTIC AND INTERNATIONAL MARITIME COUNCIL (
UNIFORM GENERAL CHARTER (AS REVISED 1922, 1976 and 1994) *z::s‘
(To be used for trades for which no specially approved form is in force) =
CODE NAME: “GENCON"” Part |

2. Place and date

3. Owners/Place of business (Cl. 1)

4. Charterers/Place of business (CI. 1)

5. Vessel's name (Cl. 1)

8. GT/NT (Cl. 1)

7. DWT all told on summer load line in metric tons (abt.) (Cl. 1)

9. Expected ready to load (abt.) (Cl. 1)

8. Present position (Cl. 1)

10. Loading port or place (Cl. 1)

11. Discharging port or place (Cl. 1)

12. Cargo (also state quantity and margin in Owners’ option, if agreed; if full and complete cargo not agreed state “part cargo” (C. 1)

13. Freight rate (also state whether freight prepaid or payable on delivery) (CI. 4)

14. Freight payment (state currency and method of payment; also beneficiary and
bank account) (Cl. 4)

15. State if vessel's cargo handling gear shall not be used (Cl. 5)

16. Laytime (if separate laytime for load. and disch. is agreed, fill in a) and b). If
total laytime for load. and disch., fill in c) only) (Cl. 6)

17. Shippers/Place of business (Cl. 6)

{a) Laytime for loading

18. Agents (loading) (Cl. 6)

(b) Laytime for discharging

19. Agents (discharging) (C. 6)

(c) Total laytime for loading and discharging

20. Demurrage rate and manner payable (loading and discharging) (Cl. 7)

21. Cancelling date (CI. 9)

22. General Average to be adjusted at (Cl. 12)

23. Freight Tax {state if for the Owners’ account (Cl .13 (c))

25. Law and Arbitration (state 19 (a), 19 (b) or 19 (¢) of Cl. 18; if 19 (c) agreed
also state Place of Arbitration) (if not filled in 19 (a) shall apply) (C1. 19)

24, Brokerage commission and to whom payable (Cl. 15)

(a) State maximurn amount for small claims/shortened arbitration (Cl. 18)

26. Additional clauses covering special provisions, if agreed

It is mutually agreed that this Contract shall be performed subject to the conditions contained in this Charter Party which shall inciude Part | as well as Part Il In the event
of a conflict of conditions, the provisions of Part | shall prevail over those of Part [l to the extent of such conflict.

Signature {Owners)

L

Signature (Charterers)

Printed and sold by Fr. G. Knudtzon Ltd., 55 Toldbodgade, DK-1253 Copenhagen K, Telefax +45 33 93 11 84

by authority of The Baltic and International Maritime Council (BIMCO), Copenhagen
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6. Laytime

PART I
“Gencon” Charter (As Revised 1922, 1976 and 1994)

Itis agreed between the party mentioned in Box 3 as the Owners of the Vessel
named in Box 5, of the GT/NT indicated in Box 6 and carrying about the number
of metric tons of deadweight capacity all told on summer loadline stated in Box
7, now in position as stated in Box 8 and expected ready to load under this
Charter Party about the date indicated in Box 9, and the party mentioned as the
Charterers in Box 4 that:

The said Vessel shall, as soon as her prior commitments have been completed,
proceed to the loading port(s) or place(s) stated in Box 10 or so near thereto as
she may safely get and lie always afloat, and there load a full and complete
cargo (if shipment of deck cargo agreed same to be atthe Charterers’ risk and
responsibility) as stated in Box 12, which the Charterers bind themselves to
ship, and being so loaded the Vessel shall proceed to the discharging port(s) or
place(s) stated in Box 11 as ordered on signing Bills of Lading, or so near
thereto as she may safely get and lie aiways afloat, and there deliver the cargo.
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Owners’ Responsibility Clause

The Owners are to be responsible for loss of or damage to the goods or for
delay in delivery of the goods only in case the loss, damage or delay has been
caused by personal want of due diligence on the part of the Owners or their
Manager to make the Vessel in ail respects seaworthy and to secure that she is
properly manned, equipped and supplied, or by the personal act or defauit of
the Owners or their Manager.

And the Owners are not responsible for loss, damage or delay arising from any
other cause whatsoever, even from the neglect or default of the Master or crew
or some other person employed by the Owners on board or ashore for whose
acts they would, but for this Clause, be responsible, or from unseaworthiness of
the Vessel on loading or commencement of the voyage or at any time
whatsoever.

Deviation Clause

The Vessel has liberty to call at any port or ports in any order, for any purpose,
to sail without pilots, to tow and/or assist Vessels in ali situations, and aiso to
deviate for the purpose of saving life and/or property.

Payment of Freight

{a) The freight at the rate stated in Box 13 shall be paid in cash calculated on the
intaken quantity of cargo.

(b) Prepaid. If according to Box 13 freight is to be paid on shipment, it shall be
deemed earned and non-returnable, Vessel and/or cargo lost or not lost.
Neither the Owners nor their agents shall be required to sign or endorse bills of
lading showing freight prepaid uniess the freight due to the Owners has
actually been paid.

(c) On delivery. If according to Box 13 freight, or part thereof, is payable at
destination it shall not be deemed earned until the cargo is thus delivered.
Notwithstanding the provisions under (a), if freight or partthereof is payable on
delivery of the cargo the Charterers shall have the option of paying the freight
on delivered weight/quantity provided such option is declared before breaking
bulk and the weight/quantity can be ascertained by official weighing machine,
joint draft survey or tally.

Cash for Vessel's ordinary disbursements at the port of loading to be advanced
by the Charterers, if required, at highest current rate of exchange, subject to
two (2) per cent to cover insurance and other expenses.

Loading/Discharging

(a) Costs/Risks

The cargo shall be brought into the holds, loaded, stowed and/or trimmed,
tallied, lashed and/or secured and taken from the holds and discharged by the
Charterers, free of any risk, liability and expense whatsoever to the Owners.
The Charterers shall provide and lay all dunnage material as required for the
proper stowage and protection of the cargo on board, the Owners ailowing the
use of all dunnage available on board. The Charterers shall be responsible for
and pay the cost of removing their dunnage after discharge of the cargo under
this Charter Party and time to count until dunnage has been removed.

(b) Cargo Handling Gear

Unless the Vessel is gearless or unless it has been.agreed between the parties
that the Vessel's gear shall not be used and stated as such in Box 15, the
Owners shall throughout the duration of loading/discharging give free use of
the Vessel’s cargo handling gear and of sufficient motive power to operate all
such cargo handling gear. All such equipment to be in good working order.
Unless caused by negligence of the stevedores, time lost by breakdown of the
Vessel's cargo handling gear or motive power - pro rata the total number of
cranes/winches required at that time for the loading/discharging of cargo
under this Charter Party - shall not count as laytime or time on demurrage.

On request the Owners shall provide free of charge cranemen/winchmen from
the crew to operate the Vessei's cargo handling gear, unless local regulations
prohibit this, in which latter event shore labourers shall be forthe account of the
Charterers. Cranemen/winchmen shall be under the Charterers’ risk and
responsibility and as stevedores to be deemed as their servants but shall
always work under the supervision of the Master.

(c) Stevedore Damage

The Charterers shall be responsible for damage (beyond ordinary wear and
tear) to any part of the Vessel caused by Stevedores. Such damage shall be
notified as soon as reasonably possible by the Master to the Charterers or their
agents and to their Stevedores, failing which the Charterers shall not be held
responsible. The Master shall endeavour to obtain the Stevedores’ written
acknowledgement of liability.

The Charterers are obliged to repair any stevedore damage prior to completion
of the voyage, but must repair stevedore damage affecting the Vessel's
seaworthiness or class before the Vessel sails from the port where such
damage was caused or found. All additional expenses incurred shall be for the
account of the Charterers and any time lost shall be for the account of and shall
be paid to the Owners by the Charterers at the demurrage rate.

* (a) Separate laytime for loading and discharging
The cargo shall be loaded within the number of running days/hours as
indicated in Box 16, weather permitting, Sundays and holidays excepted,
unless used, in which event time used shall count.
The cargo shall be discharged within the number of running days/hours as
indicated in Box 16, weather permitting, Sundays and holidays excepted,
unless used, in which event time used shall count.

* (b) Total laytime for ioading and discharging
The cargo shall be loaded and discharged within the number of totai running
days/hours as indicated in Box 16, weather permitting, Sundays and holidays
excepted, unless used, in which event time used shall count.
{c) Cc of laytime (loading and discharging)
Laytime for loading and discharging shall commence at 13.00 hours, if notice of
readiness is given up to and including 12.00 hours, and at 06.00 hours next
working day if notice given during office hours after 12.00 hours. Notice of
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readiness at loading port to be given to the Shippers named in Box 17 or if not 105
named, to the Charterers or their agents named in Box 18. Notice of readiness
at the discharging port to be given to the Receivers or, if not known, to the
Charterers or their agents named in Box 19.

If the loading/discharging berth is not available on the Vessel's arrival at or off
the port of loading/discharging, the Vessei shall be entitled to give notice of
readiness within ordinary office hours on arrival there, whether in free pratique
or not, whether customs clegred or not. Laytime or time on demurrage shall
then count as if she were in berth and in all respects ready for loading/ 1
discharging provided that the Master warrants that she is in fact ready in all 1
respects. Time used in moving from the place of waiting to the loading/ 1
discharging berth shall not count as laytime. 1
If, after inspection, the Vessel is found not to be ready in all respects to load/ 1
discharge time lost after the discovery thereof until the Vessel is again ready to 1
load/discharge shalil not count as laytime.

Time used before commencement of laytime shall count.
Indicate alternative (a) or (b} as agreed, in Box 16.

Demurrage

Demurrage at the loading and discharging port is payable by the Charterers at
the rate stated in Box 20 in the manner stated in Box 20 per day or pro rata for
any part of a day. Demurrage shall fall due day by day and shall be payabie
upon receipt of the Owners’ invoice.

In the event the demurrage is not paid in accordance with the above, the
Owners shall give the Charterers 96 running hours written notice to rectify the
failure. If the demurrage is not paid at the expiration of this time limit and if the
vessel is in or at the loading port, the Owners are entitled at any time to
terminate the Charter Party and claim damages for any losses caused thereby.
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Lien Clause

The Owners shall have a lien on the cargo and on all sub-freights payable in
respect of the cargo, for freight, deadfreight, demurrage, claims for damages
and for all other amounts due under this Charter Party including costs of
recovering same.
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Cancelling Clause

(a) Should the Vessel not be ready to load (whether in berth or not) on the
cancelling date indicated in Box 21, the Charterers shall have the option of
cancelling this Charter Party.

(b) Should the Owners anticipate that, despite the exercise of due diligence,
the Vessel will not be ready to load by the cancelling date, they shail notify the
Charterers thereof without delay stating the expected date of the Vessel's
readiness to load and asking whether the Charterers will exercise their option
of cancelling the Charter Party, or agree to a new cancelling date.

Such option must be declared by the Charterers within 48 running hours after
the receipt of the Owners’ notice. If the Charterers do not exercise their option
of canceiling, then this Charter Party shall be deemed to be amended such that
the seventh day after the new readiness date stated in the Owners’ notification
to the Charterers shall be the new cancelling date.

The provisions of sub-clause (b) of this Clause shall operate only once, and in
case of the Vessel's further delay, the Charterers shall have the option of
cancelling the Charter Party as per sub-clause (a) of this Clause.
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Bills of Lading

Bills of Lading shail be presented and signed by the Master as per the
“Congenbill” Bill of Lading form, Edition 1994, without prejudice to this Charter
Party, or by the Owners’ agents provided written authority has been given by
Owners to the agents, a copy of which is to be furnished to the Charterers. The
Charterers shall indemnify the Owners against all consequences or liabilities
that may arise from the signing of bills of lading as presented to the extent that
the terms or contents of such bills of lading impose or resultin the imposition of
more onerous liabilities upon the Owners than those assumed by the Owners
under this Charter Party.
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Both-to-Blame Collision Clause

Iif the Vessel comes into collision with another vessel as a resuit of the
negligence of the other vessel and any act, neglect or default of the Master,
Mariner, Pilot or the servants of the Owners in the navigation or in the
management of the Vessel, the owners of the cargo carried hereunder will
indemnify the Owners against all loss or liability to the other or non-carrying
vessel or her owners in so far as such loss or liability represents loss of, or
damage to, or any ciaim whatsoever of the owners of said cargo, paid or
payable by the other or non-carrying vessel or her owners to the owners of said
cargo and set-off, recouped or recovered by the other or non-carrying vessel
or her owners as part of their claim against the carrying Vessel or the Owners.

The foregoing provisions shall also apply where the owners, operators or those
in charge of any vessel or vessels or objects other than, or in addition to, the
colliding vessels or objects are at fault in respect of a collision or contact.
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General Average and New Jason Clause

General Average shall be adjusted in London unless otherwise agreed in Box
22 according to York-Antwerp Rules 1994 and any subsequent modification
thereof. Proprietors of cargo to pay the cargo’s share in the general expenses
even if same have been necessitated through neglect or default of the Owners’
servants (see Clause 2).

if General Average is to be adjusted in accordance with the law and practice of
the United States of America, the following Clause shall apply: “In the event of
accident, danger, damage or disaster before or after the commencement of the
voyage, resulting from any cause whatsoever, whether due to negligence or
not, for which, or for the consequence of which, the Owners are not
responsible, by statute, contract or otherwise, the cargo shippers, consignees
or the owners of the cargo shall contribute with the Owners in General Average
to the payment of any sacrifices, losses or expenses of a General Average
nature that may be made or incurred and shall pay salvage and special charges
incurred in respect of the cargo. If a salving vessel is owned or operated by the
Owners, salvage shall be paid for as fully as if the said salving vessel or vessels
belonged to strangers. Such deposit as the Owners, or their agents, may deem
sufficientto cover the estimated contribution of the goods and any salvage and
special charges thereon shall, if required, be made by the cargo, shippers,
consignees or owners of the goods to the Owners before delivery.”.

Taxes and Dues Clause 199
(a) On Vessel -The Owners shall pay all dues, charges and taxes customarily 200
levied on the Vessel, howsoever the amount thereof may be assessed. 201
(b) On_cargo -The Charterers shall pay all dues, charges, duties and taxes 202
customarily levied on the cargo, howsoever the amount thereof may be 203
assessed. , 204
(c) On freight -Unless otherwise agreed in Box 23, taxes levied on the freight 205
shall be for the Charterers’ account. 206



1S. Brokerage

16. General Strike Clause

PART i
«Gencon” Charter (As Revised 1922, 1976 and 1994)

14, Agency 207
In every case the Owners shall appoint thewr own Agent both at the port of 208
loading and the port of discharge. 208

210

A brokerage commission at the rate stated in Box 24 on the freight, dead-freight
and demurrage earned is due to the party mentioned in Box 24.

in case of non-execution 1/3 of the brokerage on the estimated amount of 213
freight to be paid by the party responsible for such non-execution to the 214
Brokers as indemmity for the latter's expenses and work. In case of more 215
voyages the amount of indemnity to be agreed. 218

211
212

217

(a) it there is a strike or lock-out affecting or preventing the actual loadingofthe 218
cargo, or any part of it, when the Vesselis ready to proceed fromherlastportor 218
at any time during the voyage to the port or ports of loading or after her arrival 220
there, the Master or the Owners may ask the Charterers to declare, that they 221
agree to reckon the laydays as if there were no strike or lock-out. Unless the 222
Charterers have given such declaration in writing (by telegram, if necessary) 223
within 24 hours, the Owners shall have the option of cancelling this Charter 224
Party. If part cargo has already been loaded, the Owners must proceed with 225
same, (freight payable on loaded quantity only) having liberty to complete with 226
other cargo on the way for their own account. 227
(b) lf there is a strike or lock-out affecting or preventing the actual discharging 228
of the cargo on or after the Vessel's arrival at or off port of discharge and same 228
has not been settled within 48 hours, the Charterers shali have the option of 230
keeping the Vessel waiting until such strike or lock-out is at an end against 281
paying half demurrage after expiration of the time provided for discharging 232
until the strike or lock-out terminates and thereafter full demurrage shall be 233
payable until the completion of discharging, or of ordering the Vessel to asafe 234
port where she can safely discharge without risk of being detained by strike or 235
Jock-out. Such orders to be given within 48 hours aiter the Master or the 236
Owners have given notice to the Charterers of the strike or lock-out affecting 237
the discharge. On delivery of the cargo at such port, all conditions of this 238
Charter Party and of the Bill of Lading shail apply and the Vessel shall receive 239
the same freight as if she had discharged at the original port of destination, 240
except that if the distance to the substituted port exceeds 100 nautical miles, 241
the freight on the cargo delivered at the substituted port to be increased in 242
proportion. 243
(c) Except for the obligations described above, neither the Charterers nor the 244
Owners shall be responsible for the consequences of any strikes or lock-outs 245

preventing or affecting the actual loading or discharging of the cargo. 246

17. War Risks (“Voywar 1993") 247
(1) For the purpose of this Clause, the words: 248

(a) The “Owners™ shall include the shipowners, bareboat charterers, 249

disponent owners, managers or cther operators who are charged with the
management of the Vessel, and the Master; and

{b} “War Risks” shall Include any war {(whether actual or threatened), act of 252
war, civil war, hostilities, revolution, rebellion, civil commotion, warlike 253
operations, the laying of mines (whether actual or reported), acts of piracy, 254
acts of terrorists, acts of hostility or malicious damage, blockades 255
(whether imposed against all Vessels or imposed selectively against 266
Vessels of certain flags or ownership, or against certain cargoes or crews 257
or otherwise howsoever), by any person, body, terrorist or political group, 258
or the Government of any state whatsoever, which, in the reasonabie 259
judgement of the Master and/or the Owners, may be dangerous or are 260
likely to be or to become dangerous to the Vessel, her cargo, crew or other 261
persons on board the Vessel. 262
If at any time before the Vessel commences loading, it appears that, inthe 263
reasonable judgement of the Master and/or the Owners, performance of 264
the Contractof Carriage, or any part of it, may expose, oris fikely to expose, 265
the Vessel, her cargo, crew or other persons on board the Vessel to War 266
Risks, the Owners may give notice to the Charterers cancelling this 267
Contract of Carriage, or may refuse to perform such part of it as may 268
expose, or may be likely to expose, the Vessel, her cargo, crew or other 269
persons on board the Vessel to War Risks; provided always that if this 270
Contract of Carriage provides that loading or discharging is to take place 271
within a range of ports, and at the portor ports nominated bythe Charterers 272
the Vessel, her cargo, crew, or other persons onboard the Vessel may be 273
exposed, or may be likely to be exposed, to War Risks, the Owners shail 274
first require the Charterers to nominate any other safe port which lies 275
within the range for loading or discharging, and may only cancel this 276
Contract of Carriage if the Charterers shall not have nominated such safe 277
port or ports within 48 hours of receipt of notice of such requirement. 278

The Owners shall not be required to continue to load cargo for any voyage, 279
or to sign Bills of Lading for any port or place, or to proceed or continue on 280
any voyage, or on any part thereof, or to proceed through any canal or 281
waterway, or to proceed to or remain at any port or place whatsoever, 282
where it appears, either after the loading of the cargo commences, or at 283
any stage of the voyage thereafter before the discharge of the cargo is 284
completed, that, in the reasonable judgement of the Master and/or the 285
Owners, the Vessel, her cargo (or any part thereof), crew or other persons 286
on board the Vessel (or any one or more of them) may be, or are likely to be, 287
exposed to War Risks. If it should so appear, the Owners may by notice 288
request the Charterers to nominate a safe port for the discharge of the 289
cargo or any part thereof, and if within 48 hours of the receipt of such 290
notice, the Charterers shall not have nominated such a port, the Owners 291
may discharge the cargo at any safe port of their choice (including the port 292
of loading) in complete fulfilment of the Contract of Carriage. The Owners 293
shall be entitled to recover from the Charterers the extra expenses of such 294
discharge and, if the discharge takes place at any port other than the 295
loading port, to receive the full freight as though the cargo had been 296
carried to the discharging portand if the extra distance exceeds 100 miles, 297
to additional freight which shall be the same percentage of the freight 298
contracted for as the percentage which the extra distance represents to 299
the distance of the normal and customary route, the Owners having a lien 300
on the cargo for such expenses and freight. 301
If at any stage of the voyage after the loading of the cargo commences, it 302
appears that, in the reasonable judgement of the Master and/or the 303
Owners, the Vessel, her cargo, crew or ather persons on board the Vessel 304
may be, or are likely to be, exposed to War Risks on any part of the route 305
(including any canal or waterway) which is normally and customarily used 308
in a voyage of the nature contracted for, and there is another longer route 307
to the discharging port, the Owners shall give notice to the Charterers that 308
this route will be taken. In this eventthe Owners shall be entitled, ifthe totai 309
extra distance exceeds 100 miles, to additional freight which shail be the 310
same percentage of the freight contracted for asthe percentage which the 311
extra distance represents to the distance of the normal and customary 312
route. 313
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18.
* (a) This Charter Party shail be governed by and construed in accordance with 383

(5) The Vessel shall have liberty:- 314
{a) to comply with all orders, directions, recommendations or advice as to 315
departure, arrival, routes, sailing in convoy, ports of call, stoppages, 316
destinations, discharge of cargo, delivery or in any way whatsocever which 317
are given by the Government of the Nation under whose flag the Vesse! 318
sails, or other Government to whose laws the Owners are subject, or any 319
other Government which so requires, or any body or group acting with the 320
power to compel compliance with their orders or directions; 321
(b) to comply with the orders, directions or recommendations of any war 322
risks underwriters who have the authority to give the same under the terms 323
of the war risks insurance; 324
{c) to comply with the terms of any resolution of the Security Council of the 325
United Nations, any directives of the European Community, the effective 326
orders of any other Supranational body which has the right to issue and 327
give the same, and with national laws aimed at enforcing the same to which 328
the Owners are subject, and to obey the orders and directions of those who 329
are charged with their enforcement; 330
{d) to discharge at any other port any cargo or part thereof which may 331
render the Vessel liable to confiscation as a contraband carrier; 332
(e) to call at any other port to change the crew or any part thereof or other 333
persons on board the Vessel when there is reason to believe that they may 334
be subject to internment, imprisonment or other sanctions; 335
{f) where cargo has not been loaded or has been discharged by the 336

Owners under any provisions of this Clause, to load other cargo for the 337

Owners’ own benefit and carry it to any other port or ports whatsoever, 338

whether backwards or forwards or in a contrary direction to the ordinary or 339

customary route. 340

If in compliance with any of the provisions of sub-clauses (2) to (5) of this 341

Clause anything Is done or not done, such shall not be deemed to be a 342

deviation, but shall be considered as due fulfilment of the Contract of 343

(6
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Carriage. 344
General lce Clause 345
348

Port of loading
(a) In the event of the loading port being inaccessible by reason of ice when the 347
Vessel is ready to proceed from her last port or atany time during the voyage or 348
on the Vessel’s arrival or in case frost sets in after the Vessel's arrival, the 349
Master for fear of being frozen in is at liberty to leave without cargo, and this 350
Charter Party shall be null and void. 3
(b) If during loading the Master, for fear of the Vessel being frozen in, deems it 352
advisable to leave, he has liberty to do so with what cargo he has on board and 353
to proceed to any other port or ports with option of completing cargo for the 354
Owners’ benefit for any port or ports including port of discharge. Any part 355
cargo thus loaded under this Charter Party to be forwarded to destination atthe 356
Vessel's expense but against payment of freight, provided that no extra 357
expenses be thereby caused to the Charterers, freight being paid on quantity 358
gelivered (in proportion if lumpsum), all other conditions as per this Charter ggg
arty.

(¢} In case of more than one loading port, and if one or more of the ports are 361
closed by ice, the Master or the Owners to be at liberty either to load the part 362
cargo at the open port and fill up elsewhere for their own account as under 383
section (b) or to declare the Charter Party nuil and void uniess the Charterers 364
agree to load full cargo at the open port.

Port of discharge 366
{a) Should ice prevent the Vessel from reaching port of discharge the 367
Charterers shall have the option of keeping the Vessel waiting until the re- 368
opening of navigation and paying demurrage or of ordering the Vessel to a safe 369
and immediately accessible porfwhere she can safely discharge without riskof 370
detention by ice. Such orders to be given within 48 hours after the Masterorthe 371
Owners have given notice to the Charterers ofthe impossibility of reaching port 372
of destination. 373
(b) I during discharging the Master for fear of the Vessel being frozenindeems 374
itadvisable to leave, hehasliberty to do so withwhat cargo he hason boardand 375
to proceed to the nearest accessible port where she can safely discharge. 376

(¢) On delivery of the cargoat such port, all conditions of the Bill of Lading shall 377
apply and the Vessel shall receive the sams freight as if she had discharged at 378
the original portof destination, except that if the distance of the substituted port 379
exceeds 100 nautical miles, the freight on the cargo delivered atthe substituted 380
port to be increased in proportion. 381

Law and Arbitration 382

English iaw and any dispute arising out of this Charter Party shallbe referredto 384
arbitration in London in accordance with the Arbitration Acts 1950 and 1979 or 385
any statutory modification or re-enactment thereof for the time being in force. 386
Unless the parties agree upon a sole arbitrator, one arbitrator shall be 387
appointed by each party and the arbitrators so appointed shall appoint a third 388
arbitrator, the decision of the three-man tribunal thus constituted or any two of 389
them, shall be final. On the receipt by one party of the nomination in writing of 390
the other party’s arbitrator, that party shall appoint their arbitrator within 391
fourteen days, failing which the decision of the single arbitrator appointed shall 392
be final. 383
For disputes where the total amount claimed by either party does not exceed 394
the amount stated in Box 25*" the arbitration shall be conducted in accordance 395
with the Small Claims Procedure of the London Maritime Arbitrators 396
Association. 397
* (b) This Charter Party shall be governed by and construed in accordance with 398
Title 9 of the United States Code and the Maritime Law of the United States and 399
should any dispute arise out of this Charter Party, the matter in dispute shall be 400
referred to three persons at New York, one to be appointed by each of the 401
parties hereto, and the third by the two 3o chosen; their decision or that of any 402
two of them shall be final, and for purpose of enforcing any award, this 403
agreement may be made a rule of the Court. The proceedings shall be 404
;:onducted in accordance with the rules of the Society of Maritime Arbitrators, 2’82
nc..
For disputes where the total amount claimed by either party does not exceed 407
the amount stated in Box 25 the arbitration shall be conducted in accordance 408
méh the Shortened Arbitration Procedure of the Society of Maritime Arbitrators, 2?8
* (c) Any dispute arising out of this Charter Party shall be referred to arbitrationat 411
the place indicated in Box 25, subject to the procedures applicable there. The 412
laws of the place indicated in Box 25 shall govern this Charter Party. 413
(d) If Box 25 in Part | is not filled in, sub-clause (a) of this Clause shall apply. 414

* (a), (b) and (c) are alternatives; indicate alternative agreed in Box 25. 415

** Where no figure is supplied in Box 25 in Part |, this provision only shall be void but 416

the other provisions of this Clause shall have full force and remain in effect. 417
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SHIPPING LAW - AN OVERVIEW - 15 OCTOBER 2001

SESSION (C) Problems for Cargo

2:45-3:15 p.m. Problems for Cargo : Charterparties
Presenter: Harry Hirst, Senior Assistant, Ince & Co
COURSE OUTLINE
1. Introduction
. Cargo interests as charterers
o Different types of voyage charterparty
. Comparison with time charterparties
2. Problems for Cargo - General Overview
. A basic summary of the issues which arise and problems faced by
cargo owner/interest in his position as a charterer
. Freight/deadfreight
o Definition
. Lawful cargo
. Short loading and its consequences
. Calculation of deadfreight
3. Loading
. Charterers' duties
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4. Laytime and demurrage

Rationale and definition

®
o Demurrage as contractual damages
° Balancing of interest between ship and cargo
. Calculation of laytime - by number of days or loading
o Disputes as to the commencement of laytime and interruption to
the running of laytime
) End of laytime
o Liability for demurrage
5. Detention
. Definition and discussion
6. Dispatch
o Definition and discussion
7. Problems for Shipowners
. The owners' obligation to provide a ship at the load port at the proper time
. Laycan and its implicati 3
. Repudiation of the chart.
MATERIALS ATTACHED
Gencon charterparty 1994
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Ships - What can go wrong?

= Total Loss - Where salvage or repair
is not possible

¢ Actual total loss, i.e. sunk or
irretrievably lost

+ Constructive total loss, i.e. damaged
beyond repair but retains some value

s Partial Loss - Where the ship is
damaged but can be repaired
+ Salvage - Where the ship is saved
+ General Average - Intentional loss
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Casualty Handling for Ship Operators
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What causes these
problems on ships? (l)

Shipping risks are known as
“PERILS”. All these risks can
cause total or partial loss.
s Perils of the seas, rivers, lakes or
other navigable waters, including:
* Collision
» Heavy weather
» Contact with ice
» Grounding or stranding
= Fire, explosion

Richards Hogg Lindley

CTC

CHARLES TAYLOR
CONSULTING

What causes these
problems on ships? (ll)

» Jettison - Throwing something
overboard

» Piracy - Still a threat today

» Contact with aircraft or similar
objects, or objects falling
therefrom, land conveyance,
dock or harbour equipment or
installation

Richards Hogg Lindiey
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CHARLES TAYLOR
CONSULTING

What causes these
problems on ships? (lll)

Earthquake, volcanic eruption or
lightning

Accidents in loading, discharging
or shifting cargo or fuel

Bursting of boilers, breakage of
shafts or any latent defect in the
machinery or hull

Richards Hogg Lindley 5

CTC

CHARLES TAYLOR
CONSULTING

What causes these
problems on ships? (IV)

Negligence of master, officers,

crew or pilots (A smple defintion of
negligence could be an omission to do something
that a person ought to do or the commussion of
the something that they ought not to do.)

Negligence of other parties, i.e.
repairers or charterers

“Any accident” is often covered by
insurance policies

Richards Hogg Lindley 6

Casualty Handling for Ship Operators




CTC

CHARLES TAYLOR
CONSULTING

Other causes which can lead to
loss of or damage to ships:

Wear and tear

= Errors in design
Willful misconduct
Delay

(These tend not to be covered
by insurance.)

» War, strikes and malicious acts
are usually insured separately

Richards Hogg Lindley 7
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CHARLES TAYLOR
CONSULTING

Insurance Claims broken down:

» Machinery failures - 33%

= Grounding/Strandings - 20%

= Collision - 15%

= Fire/Explosion - 13%

» Hull cracks/Structural failure - 7%

= Sunk-6%

» Contact with ice/submerged objects - 4%
= Others - 2%

Richards Hogg Lindley 8
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Brief definition of
General Average

s« Common maritime adventure

Richards Hogg Lindiey

Peril affecting whole adventure
Voluntary or intentional loss
Extraordinary measures
Reasonable in circumstances

CTC

CHARLES TAYLOR
CONSULTING

G.A. - Examples

« General Average: = Not G.A.

= Jettison = Washed

» Extinguishing overboard
water x Fire

» Beaching = Grounding

» Engines used to
refloat

« Salvage
= Voluntary

Richards Hogg Lindley

Engines whilst
afloat

Ordinary towage
Accidental

10
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Introduction

» TORREY CANYON INCIDENT in 1967
» POLLUTION

¢ Persistent Oil
» Noxious and hazardous substances

+ WHO PAYS

« HOW OIL SPILLS CAN BE AVOIDED

+ International Conventions




1.

The Statutory Codes - CLC and FUND

The origmal framework

! 1969 International Convention on Civil Liability for Ol
Pollution Damage (1969 Civil Liability Convention)
("CLC"), and

! 1971 International Convention on the Estabhishment of
an International Fund for compensation for O1l Pollution
(1971 Fund Convention) ("Fund")

The amended regime

s the 1992 Civil Liability Convention and
« the 1992 Fund Convention

The C1.Cs govern

s The habihty of shipowners for o1l pollution damage
from laden tankers only




The Main Features of CLCs

i the principle of strict hability for shipowners

1 a system of compuisory hability insurance

1 the shipowner 1s usually entitled to hirmt hus hability to an
amount finked to the tonnage of his ship

The Fund
e The Fund Conventions supplement the CLCs
* The main features

! a regime for compensating victims of pollution where
compensation under the relevant CLC 1s inadequate,

! to establish an intergovernmental organization to
admimister the compensation regimes created by the
respective Fund Conventions, the International Oil
Pollution Compensation Funds 1971 and 1992 (IOPC
Funds)

CLC 196%

o CLC 1969 only apples

o a cargo of Apersistent oill@' or bunkers (but only when the tanker 1s laden 1n the case of
bunkers)

» Astrictly habliblity system unless
» If the pollution arose as an act of war
o If 1t arose as a result of a serious natural disaster
o If it was wholly caused by a fatlure of the relevant authorities to maintamn navigational aids

s If 1t was caused by the acts or omussions of the person claiming compensation or the acts or
omsstons of a third party and was ntended to cause such damage 1 e sabotage

« Limitation of Liability -

o GRT/Maxium US$18 million
o Conduct barning hmitahon

o P&I Insurance Certificate




FUND

o the International Convention on the Establishment of a Fund for
Compensation for Oil Damage 1971

¢ the International Oil Pollution Compensation Fund
¢ Supplement to CLC

o up to US$78 million if claims exceed the CLC limit for the particular
vessel and spill concerned.

e Only those states who are party to CLC can become members of Fund.

e It is funded by contributions levied on any company/person who has
received crude oil or heavy fuel oil in a quantity exceeding 150,000 tonnes

per year.

¢ Conduct baring Fund Application:

e Actual fault or privity by the shipowner in causing the pollution incident
and there is no

1992 Protocols
Comparison with CLC 1969
{1)  Treble the limits of compensation available.
e About USS177 million, including the amount paid by the shipowner under the CLC.

(2)  Coveming unladen tankers and combination camiers (i.e. OBO) actually carrying oil in bulk as cargo
or during a subsequent voyage if there are residues of oil cargo aboard.

(3)  The geographical scope EEZ or equivalent area of a Contracting State (usually 200 rmiles from shore).
(4)  "Poliution Damage” - cost of "preventive measures®
(53] Conduct baring limitation: reckless and knew that such damage would probably result.
{6)  They channel the liability.
» Under the 1969 CLC claims against the servants or agents of the shipowner were prevented.
The 1992 protocol extends this to prevent claims against the pilot, charterer (including bareboat
charterer), manager or operator of the ship or any person carrying out salvage or preventive
measures.
» Contracting states to 1969 CLC and 1992 Protocols:
* 28 States the old Fund;

* 68 States the 1992 p Is as at 1 September, 2001, including all EC states and Hong Kong. The
United States is a notable exception but we shall deal with this below.

- inati f the 1971 F v




The American experience

* OPA SO
» COFR

Liability for Pollution caused by cargoes of hazardous and noxious
substances

¢ IMO Convention for Civil Liabihty for Pollution caused by Hazardous
and Noxious Cargoes 1996 (the HNS Convention)

¢ IMO Protocol on Preparedness, Response and Co-operation to
pollution Incidents by Hazardous and Noxious Substances 2000 (HNS
Protocol)

]




Othexr caemssciderations

o Teevhis peal Changes to Tanker Design
= Miangement
= |mumeency plan,

+  Apnwocedure for the master (or other person having charge of the vessel)
fhreezport oil pollution;

v Al e¢t of authorities or persons nationally and locally to be contacted in
fiescevent of an oil pollution incident;

+ Al edtailed description of action to be taken by persons on board the
wseutl to reduce or control the discharge of oil following an incident; and

+ _Aprrocedure and point of contact aboard the ship for coordinating ship
i agtcoon with national and local authorities to combat oil pollution.
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Limitation of Liability

Introduction:

Public policy considerations
Different from exceptions to liability
Governing law and jurisdiction

Control of Exemption Clauses Ordinance

HOLMAN FENWICK & WILLAN




Limitation of Liability

o ST ICAU

Usual means of limitation:

* Time
¢ Weight/package
* Tonnage

 Value of the vessel

HOLMAN FENWICK & WILLAN

Limitation of Liability

K K

Time:

Cargo claims

*

Collision and salvage

Death/personal injury claims

.

“Contract/tort/bailment claims

HOLMAN FENWICK & WILLAN




Limitation of Liability

wrw e .- -

Package/weight:

Hague Rules - Article IV, rule 5
* “Package or unit’ - meaning? Look to B/L.

* GBP100 or GBP100 gold value - “ROSA S”.

* Note: right to limit “in any event’.

HOLMAN FENWICK & WILLAN

Limitation of Liability

E G g ® s o R L
Hague-Visby
« Cargo Interests have the choice of the higher of the following two:
- 2 SDRs per kg; or

- 666.67 SDRs per “package”

*» SDR = basket of currencies

Hamburg Rul

Similar to Hague -Visby Rules, but limits are higher i.e.:
- 2.5 SDRs perkg; or
- 835 SDRs per “package”

HOLMAN FENWICK & WILLAN




Limitation of Liability

ey SEESE % e

Tonnage:

*  With reference to the ship
*  Two Conventions:
1957 Convention; and
1976 Convention
«  Constituting the fund, distribution, bar to other actions
*  Persons entitled to limit
+  Two tier approach — death/personal injury and property claims

s  Claims exempt from limitation

HOLMAN FENWICK & WILLAN

Limitation of Liability

A IR o

1957 Convention: (Applied in Singapore)
* Entitled to limit unless actual fault or privity of the owner
* Lower fund but easier to break limitation

1976 Convention: (Applied in Hong Kong)

*  Entitled to limit unless personal act or omission with intent
or reckiess and knew damage would probably result

»  Higher fund and harder to break limitation

HOLMAN FENWICK & WILLAN




Limitation of Liability

Value of vessel:
Remember possibility of:

* Action against Owners'/Charterers’ other assets - classic 1s
sister ships

* Potential personal liability of individuals e.g. crew/master

s  Action direct against insurers

HOLMAN FENWICK & WILLAN

Limitation of Liability

Loss of right to limit:

» Hague Rules - Article IV, rule 5 - “in any event”
s 1957 Limitaton Convention — actual fault or privity of the Owner

Right to hmit barred
if intent or
recklessness with

¢ Hague-Visby Rules - Article IV, rule 5(e) )
)
)
* Hamburg Rules - Article 8(1) ) knowiedge would
)
)
)

cause loss ~ has to
-be that of carner

* 1976 Limitation Convention - Article 4 personal

HOLMAN FENWICK & WILLAN
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HKMLA SEMINAR ON 15™ OCTOBER, 2001
AT THE FURAMA HOTEL

ANDREW CUTLER, PARTNER
HOLMAN FENWICK & WILLAN

LIMITATION OF LIABILITY

1. Introduction:

(a) Public policy considerations.

(b)  Different from exceptions to liability per Article IV, rule 2 Hague/Hague-Visby
Rules.

©) Always have in mind Article 111, rule 8 and a carrier attempting to derogate from its
duties and obligations. But cross refer to Article I(e) and the period of application
per the Rules i.e. “tackle to tackle™ - what is the position if Rules incorporated by
contract?

(d)  Governing law and jurisdiction is highly relevant.

(e) Bear in mind exemption/exclusion clauses in contracts and/or application of

Control of Exemption Clauses Ordinance (UCTA in England & Wales). Doctrine
of contra proferentum.

Usual means of limitation:

2.
(2)
(b)
(c)
(@
3.

Time:

Time;
Weight/package;
Tonnage; and
Value of the vessel.

i.e. for commencing proceedings/arbitration.

@

Cargo claims

One year for Hague Rules.

One year plus Art 6 bis for Hague-Visby Rules. (Applied in Hong Kong
open ended, case law indicates time extension until end of usual 6 year
period.)

-1 -
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. Two years for Hamburg Rules (with similar provision to Art 6 bis).

(i)  Collision and salvage

Two years for collision cases.

(iii)  Death/personal injury claims

3 years.

(iv)  Contract/tort/bailment claims

6 years - subject to Hague/Hague-Visby Rules.

4. Package/weight:

6] This is calculated with reference to the nature of the cargo.

(ii)  Hague Rules - Article IV, rule §

. “Package or unit” - meaning? Look to B/L.
. GBP100 or GBP100 gold value - “ROSA S™.
. Note: right to limit “in any event”.

(iii)  Hague-Visby - Article IV, rule 5 (Applied in Hong Kong)

] Cargo Interests have the choice of the higher of the following two:
2 SDRs per kg; or
666.67 SDRs per “package”.

. SDR is a calculated with reference to a basket of currencies - current value
is approximately US$1.3 but check, say, Lloyd’s List.
. Right to limit event if breached other Rules - but see 3. below.

(iv)  Hamburg Rules - Article 6(1)

. Similar to Hague -Visby Rules, but limits are higher i.e.:
2.5 SDRs per kg; or
835 SDRs per “package™.

. Note, also expressly provides for limitation re “delay” claims” (Article
7(1)).
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5. Tonnage: 1957 and 1976 Conventions

(@)
(i)

(iii)

(iv)

v

(vi)

(vii)

(viii)

(ix)

9]

This is calculated with reference to the ship.

Two Conventions:

1957 Convention; and

1976 Convention.

General operation - constituting the fund, distribution, bar to other actions.
Persons entitled to limit - Owners, Charterers, Mangers, Operators, Salvors and the
parties for whose acts they are liable (vicarious liability of employees) and their

insurers.

Two tier approach i.e. (1) General property/damage claims (lower fund) and (2)
personal injury/death (higher fund).

Claims subject to limitation - generally all property/damage claims and personal
injury/death.

Claims exempt from limitation - key exclusions are salvage and pollution claims.
Hong Kong excludes wreck removal.

1957 Convention:  (Applied in Singapore)

Entitled to limit unless actual fault or privity of the owner.

Lower fund but easier to break limitation.

Note: the 1957 Convention is slightly different i.e. “crew or servants”
rather than parties for whose acts they are liable” - 1957 is therefore
narrower.

1976 Convention:  (Applied in Hong Kong)

. Entitled to limit unless personal act or omission with intent or reckless and
knew damage would probably result.

J Higher fund and harder to break limitation.

Many countries are not signatories to the either Convention. Noticeable examples:

. PRC: Adopts 1976 Convention into domestic legislation; and

-3 -
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o USA: Calculates limitation with reference to the value of the voyage i.e.
value of the vessel (hull, bunkers etc) together with freight.

6. Value of vessel:

Speaks for itself! But always remember:

(i) Action against Owners’/Charterers’ other assets - classic is sister ships.
(ii) Potential personal liability of individuals e.g. crew/master.
(ili)  Action direct against insurers - again, classic is an action against the P&I Club as
co-defendant.
7. Loss of right to limit:
(a) Hague Rules - Article IV, rule 5 - “in any event™.
(b) 1957 Limitation Convention — actual fault or privity of the Owner.
(©) Hague-Visby Rules - Article IV, rule 5(e) ) Right to limit barred
) if intent or
d Hamburg Rules - Article 8(1) ) recklessness proved
) on the part of the
(e) 1976 Limitation Convention - Article 4 ) carrier - personal.
ajc/31271
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Introduction

The impetus to international conventions relating to pollution came primarily from the “TORREY
CANYON?” incident in 1967. Since then the world has seen the advent of tankers capable of
carrying up to half a million tonnes of oil and has witnessed a significant number of major
pollution incidents. Despite the fact that oil pollution claims account for less than 15% of all
marine liability claims, they can be among the most dramatic, at least from a publicity view
point. TV images of blackened beaches and oiled sea birds and mammals ensure that the
question of who pays for the consequences of an oil spill is often at the forefront of the minds of
those who deal with shipping on a day to day basis. It is therefore worthwhile knowing at least
in outline what international conventions exist and whether and how they apply to the facts of a
particular case. It is also useful to know who actually pays, since it is pointless setting up
sophisticated liability regimes unless there are available funds.

To deal with the problems caused by pollution the international shipping community has setup a
number of conventions to decide who should pay for oil spills and how such payments are to be
financed. We shall be looking at the two main agreements. Note that these apply only to the
spill of persistent oil from a laden tanker. We shall then visit briefly, the question of pollution
caused by noxious and hazardous substances other than oil. We shall conclude by briefly
considering some technical and managerial improvements in tanker operations and design, the
purpose of which is to reduce the frequency of oil spills and the severity of those that do occur,
since although my paper concerns, in essence the question of when there has been a spill who
should pay for it, it ought not to avoid altogether the question of how spills can be avoided in the
first place.

The “Statutory Codes” - CLC and FUND

Compensation for pollution damage caused by spills from oil tankers is governed by an
international treaty regime established under the auspices of the International Maritime
Organisation (IMO). The starting point will normally be the CLC and Fund Conventions.
The original framework was:

. 1969 International Convention on Civil Liability for Qil Pollution Damage (1969 Civil
Liability Convention) ("CLC"); and

. 1971 International Convention on the Establishment of an International Fund for
compensation for Oil Pollution (1971 Fund Convention) ("Fund").

The regime was amended in 1992 by two protocols and the amended Conventions are known as
the 1992 Civil Liability Convention and the 1992 Fund Convention.

The Civil Liability Conventions govern the liability of shipowners for oil pollution damage from
laden tankers only. The main features are:-

. the principle of strict liability for shipowners

. a system of compulsory liability insurance
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. the shipowner is usually entitled to limit his liability to an amount linked to the tonnage
of his ship

The Fund Conventions supplement the CLCs. The main features are:-

. a regime for compensating victims of pollution where compensation under the relevant
CLC is inadequate;
. to establish an intergovernmental organization to administer the compensation regimes

created by the respective Fund Conventions, the International Oil Pollution
Compensation Funds 1971 and 1992 (10PC Funds).

CLC 1969

If a cargo of “persistent 0il”' or bunkers (but only when the tanker is laden in the case of
bunkers) escapes from an oil tanker and causes pollution in the territory or territorial waters of a
country which is a signatory to the 1969 CLC, the tanker owner will in most cases be strictly
liable for the pollution damage and for measures undertaken to minimise or prevent oil pollution
damage. The term “strictly liable” means that it does not matter whether the owner was
actually at fault. There are a limited number of situations where an owner will not be strictly
liable and therefore must be proved to have been at fault if he is to be made liable:-

O If the pollution arose as an act of war.

®) If it arose as a result of a serious natural disaster.

O If it was wholly caused by a failure of the relevant authorities to maintain navigational
aids.

O If it was caused by the acts or omissions of the person claiming compensation or the acts

or omissions of a third party and was intended to cause such damage i.e. sabotage.

Under CLC the flag or nationality of the vessel or the ownership of the cargo or bunkers aboard
is irrelevant - provided that the pollution occurred in a contracting state, CLC applies.

Under CLC the owner is liable for pollution clean up costs and damage claims up to a maximum
of about US$18 million, depending upon the grt of the vessel concerned. However, if it is
shown that the pollution arose because of the fault or privity of the owner, manager or operator,
he will not be able to limit his liability - for example where the owner fails to maintain the
vessel or its equipment or to provide adequately trained crew and it is this act or omission which
leads to the pollution damage. In other words the vessel was unseaworthy and the loss or
damage was a result of the unseaworthiness.

'Damage covered by non-persistent oil such as gasoline, light diesel oil, or kerosene are
not covered by the Conventions.



-4-

Liabilities under CLC are covered by the owners’ P&I insurance, thus protecting the party
suffering from loss caused by the pollution against shipowners or operators who have no assets.
The vessel must have aboard, a certificate issued by its flag state confirming that the CLC
insurance is in place and, obviously, the failure of such a vessel to carry such certificate will
seriously restrict its ability to trade. These provisions apply to any vessel carrying more than
2,000 tonnes of oil in bulk registered in a country which is a party to CLC.

FUND

The maximum CLC figure of US$18 million mentioned above (i.e. the shipowners' limit of
liability) will, in most circumstances, be sufficient to meet pollution damage claim and clean up
costs. Clearly, however, it will be insufficient in the more serious cases. There is therefore a
supplement to CLC , the “Fund” (the International Convention on the Establishment of a Fund
for Compensation for Oil Damage 1971). The Fund is administered by the International Oil
Pollution Compensation Fund based at IMO headquarters in London and provides cover up to
US$78 million if claims exceed the CLC limit for the particular vessel and spill concerned.
Only those states who are party to CLC can become members of Fund. It is funded by
contributions levied on any company/person who has received crude oil or heavy fuel oil ina
quantity exceeding 150,000 tonnes per year.

The total cover provided of up to US$78 million includes the amount payable by the shipowner
under CLC and therefore Fund will indemnify the shipowner (or his insurers) for part of his
liability (on a sliding scale and depending upon tonnage) provided that there was no actual fault
or privity by the shipowner in causing the pollution incident and there is no evidence that there
was fault or privity of the owner in any failure to comply with SOLAS, MARPOL, the Load
Line Convention 1969 or the Convention for Regulations for Preventing Collisions at Sea.

1992 Protocols

CLC/Fund were amended by 1992 protocols. The effect of these protocols is broadly as
follows:-

(1)  They potentially treble the limits of compensation available. The maximum
recoverable under the 1992 CLC is approximately US$78 million (59.7 million
SDR for a ship of 140,000 units of tonnage or over). The maximum amount
payable by the 1992 Fund in respect of an incident is about US$177 million,
including the amount paid by the shipowner under the CLC.

(2)  They extend liability under the earlier Conventions (i.e. CLC 1969 and Fund
1971) to unladen tankers and also to combination carriers (i.e. OBO) actually
carrying oil in bulk as cargo or during a subsequent voyage if there are residues
of oil cargo aboard.

(3)  The geographical scope is wider, with cover extended to pollution damage
caused in the exclusive zone (EEZ) or equivalent area of a Contracting State
(usually 200 miles from shore).

“) "Pollution Damage" includes the cost of "preventive measures", ie measures to
prevent or minimise pollution damage, even if no spill actually occurs, provided
that there was a grave and imminent threat of pollution. By contrast, the original
Conventions only apply to measures taken after oil has escaped.
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5 They change the test for whether an owner can limit his liability. Whereas under
1969 CLC those claiming against the owner had to show that he was guilty of
fault or privity in order to prevent him from limiting his liability, under the 1992
protocols they would have to show that the owner was reckless and knew that
such damage would probably result. This is a more difficult test for claimants to
overcome and is consistent with the trend in other areas of shipping limitation
law which effectively increase compensation available but make it much more
difficult to break limitation.

(6)  They channel the liability. Under the 1969 CLC claims against the servants or
agents of the shipowner were prevented. The 1992 protocol extends this to
prevent claims against the pilot, charterer (including bareboat charterer),
manager or operator of the ship or any person carrying out salvage or preventive
measures.

There are therefore two categories of countries - those operating on the 1992 protocols and those
still on the 1969/1971 conventions. The amount that an owner has to pay will depend on exactly
where he spills oil. The new regimes are gaining ascendancy. 28 States still adhere to the old
Fund as opposed to 68 States which are contracting parties to the 1992 protocols as at 1
September, 2001, including all EC states and Hong Kong. The United States is a notable
exception but we shall deal with this below.

Termination of the 1971 Fund Convention

In 2000, a Protocol to the 1971 Fund Convention was adopted, under which the Convention
would cease to be in force either when the number of Member States fell below 25 or one
year after the total quantity of contributing oil received in the remaining Member States
had fallen below 100 million tonnes, whichever was the earlier. The first of these conditions
will now be met when the denunciation of the Convention by the United Arab Emirates
takes effect on 24 May 2002. The Convention will therefore cease to be in force on 24 May
2002 and will not apply to incidents occurring after that date.

NB: It is possible to enact national laws incorporating the conventions, but also extending them.

As an example, I would mention the Merchant Shipping (Salvage and Pollution) Act 1994
which enacted the 1992 protocols into English law, but which extends strict liability to the
owner of any type of vessel causing pollution damage within the UK jurisdiction by discharge of
persistent oil. Therefore oil pollution caused by an escape of bunkers from any type of ship
(whether seagoing or not) will result in the owner being strictly liable.

The American experience

The US is a notable exception to CLC/Fund, although perhaps not a surprising one given that
country’s lack of enthusiasm for signing up to any convention which might result in an
American claimant recovering less than he feel he is entitled to because a shipowner is able to
limit his liability. So how does the US impose liability on shipowners and who pays for it?

You will all have heard of the US Oil Pollution Act 1990 (OPA “90) which, from the end of
1994, required vessels trading to the US to carry certificates of financial responsibilities
(COFR). The provisions relating to tankers and dry cargo vessels are slightly different, but for
present purposes can be considered the same. COFRs will only be issued (by the US
Coastguard) to owners who can demonstrate that sufficient monies are immediately available up
to the statutory limits of liability under OPA ‘90 (and an earlier act, the US Comprehensive
Environmental Response Compensation Liability Act 1980) for the clean up costs and damage
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and arising from the discharge or threat of discharge of oil or hazardous materials in US waters.
In order to prove immediate access to the necessary monies, owners have to provide evidence of
acceptable insurance or a financial guarantee. If they cannot do so, they do not get a COFR and
cannot trade to the States. Under the previous COFR regime, such evidence was generally
provided by the P&I Clubs who would guarantee their members’ oil pollution liabilities.
However, owners’ liabilities dramatically increased under OPA ‘90 and this, combined with
what was an obvious attempt by the US to establish a direct right of action against the P&
Clubs without the Clubs being able to rely on any policy defences has resulted in the
international group of Clubs deciding not to guarantee their members’ liability as they had done
in the past. By “direct action” and “policy defences”, 1 mean that Congress was attempting to
make the P&I Clubs, as insurers, directly liable for the members’ liabilities even in
circumstances where the Club would not be liable under its rules because, for instance, the ship
was unseaworthy or the member had not paid his premium. This had potentially disastrous
financial consequences for the Clubs, since the limits of liability under OPA ‘90 are high and
more seriously, it would appear tq be rather €asy in practice to break those limits, thus exposing
the Clubs to unlimited liability. In practice, therefore, the potentially massive claims of
American claimants would be borne by the rest of the world.

In practice, this refusal by Clubs to guarantee their members’ liabilities has made little
difference to the way P&I Clubs deal with pollution claims in the States or anywhere else. The
Clubs continue (in normal circumstances) to pay oil spill claims. The COFR regime does not
increase at all the amount of insurance available to cover oil spills. It imposes a further burden
upon shipowners who wish to trade to the United States. A shipowner who wishes to trade to
the States has to obtain a COFR through one of the new mutual insurance Clubs set up
specifically for the purpose. These companies do not, however, in the first instance, have to pay
pollution claims in the States - these are still be borne by the P&I Clubs who, through the
international group of Clubs, provide pollution cover up to USD500 million with a market
facility available for a further USD200 million. The new companies will only be called upon to
pay if the shipowners’ P&I Club refuses to pay a pollution claim in the US.

Liability for Pollution caused by cargoes of hazardous and noxious
substances

Up to now, my paper has addressed itself to pollution caused by oil (whether cargo or bunkers).
Other hazardous and noxious cargo can, by its very nature, pose serious environmental risks and
result in potentially massive claims. In 1996, the IMO adopted a convention for Civil Liability
for Pollution caused by Hazardous and Noxious Cargoes (the HNS Convention) which is on
lines similar to CLC. Itis not yet in force. It will impose strict liability for pollution damage (
with similar defences as under CLC such as act or war, failure by a government to maintain
navigational aids etc) and will permit limitation of liability for owners. It will create a two tier
system with shipowners being primarily liable and receivers/importers contributing to the second
tier compensation fund.

The HNS Convention defines its scope of application by reference to existing lists of substances.
These include oils; other liquid substances defined as noxious or dangerous; liquefied gases;
liquid substances with a flashpoint not exceeding 60°°C; dangerous, hazardous and harmful
materials and substances carried in packaged form; and solid bulk materials defined as
possessing chemical hazards, materials and articles in packaged form covered by the
International Maritime Dangerous Goods (IMDG) Code.



In order to ensure that ship owners engaged in the transport of HNS are able to meet their
liabilities, the Convention makes insurance compulsory for them. A certificate of insurance must
be carried on board and a copy kept by the authorities who keep record of the ship's registry.

It has generally been agreed that it would not be possible to provide sufficient cover by the
shipowner liability alone for the damage that could be caused in connection with the carriage of
HNS cargo. This liability, which creates a first tier of the Convention, is therefore supplemented
by a second tier, the HNS Fund, financed by cargo interests.

Contributions to the second tier will be levied on persons in the Contracting Parties who receive
a certain minimum quantity of HNS cargo during a calendar year. The tier will consist of one
general account and three separate accounts for oil, liquefied natural gas (LNG) and liquefied
petroleum gas (LPG). The system with separate accounts has been seen as a way to avoid cross-
subsidisation between different HNS substances.

The Convention will enter into force once a minimum number of paying States have accepted
the Convention, four of which have not less than 2 million units of gross tonnage.

Further, on 15 March 2000, the IMO adopted a further protocol,Protocol on Preparedness,
Response and Co-operation to pollution Incidents by Hazardous and Noxious Substances,
2000 (HNS Protocol) which, when it is in force, will:

. Apply to all ships except military and certain offshore vessels

. Require ships to carry a shipboard pollution emergency plan to deal specifically with
hazardous and noxious substances

. Foster co-operation among nations in dealing with pollution incidents of all kinds

. Establish liability and compensation regimes for hazardous and noxious substance
incidents.

Other considerations

My paper has been very much concerned with the financial implications of who should pay
following an oil spill. It may, however, be appropriate to conclude by mentioning some of the
technical/managerial innovations of recent years which are intended to make pollution incidents
less likely and/or less severe and/or to make the shipowners’ response to such incidents more
effective.

Technical Changes to Tanker Design

In 1993 the International Maritime Organisation (IMO) introduced a number of amendments to
MARPOL 1973/1978 requiring all new tankers ordered after 6 July 1993 where the keel was laid
after 6 January 1994 with the vessel delivered after 6 July 1996 to be fitted with double hulls or
amid-deck design or another approved design. Moreover, from 6 July 1995, existing tankers of
20,000 dwt and over or any tanker more than 25 years old and not constructed to the design
requirements set out to the protocols to MARPOL ‘78 must be fitted with double sides and a
double bottom. In respect of tankers that were constructed in accordance with the protocol to
MARPOL ¢78, the requirement for a retrospective fitting of double sides and double bottoms
will not apply until the tanker reaches 30 years of age.



Under MARPOL ‘78, new crude oil tankers of 20,000 dwt and above and new product tankers
of 30,000 dwt and above are to be fitted with segregated ballast tanks. This also applies to
existing crude and product tankers of 40,000 dwt and above. Vessels either not constructed or
not modified to comply with these requirements will find their trading restricted.

In the USA, OPA ‘90 introduced mandatory requirements for all tankers trading into US ports or
offshore facilities to be of a double hull design. All newly-constructed vessels of over 500 grt
are to be equipped with a double hull unless the building contract was placed before 30 June
1990 and the vessel was delivered before 1 January 1994. Existing vessels will be required to
have a double hull fitted after a certain date and there are a number of different dates for the
retrospective fitting of double hulls on existing vessels, depending upon the vessel’s size and
date of delivery. A tanker not complying with the double hull requirements by the relevant dates
will be prohibited from trading to US waters.

Management

On the managerial side, the IMO has adopted a Safety Management Code for Shipping
Companies which became mandatory in 1998. Thus it should possible (at least in part) to
identify well managed shipping companies by assessing such mandatory requirements against
this Safety Management Code, although 1 would suggest that the mere fact that a shipowner
complies on paper with the code does not necessarily mean that his ships are well managed. It
will merely be one factor to take into account.

Similarly, the International Standards Organisation (ISO) can be approached by shipping
companies seeking a certificate of compliance with ISO 9002, which sets out the ISO’s criteria
for good ship management. The certification of shipping companies for the purposes of ISO
9002 is carried out by some of the classification societies.

Finally, I would mention the provisions of regulation 26 of annex 1 to MARPOL 73/78, which
relates to shipboard emergency oil pollution plans. From 5 April 1995, all ships over 400 grt
and all oil tankers over 150 grt built before 4 April 1993 were required to carry an approved
shipboard oil pollution emergency plan.

The emergency plan must be in accordance with the guidelines for shipboard oil pollution
emergency plans adopted by the IMO Marine Environment Protection Committee on 6 March
1993. The minimum requirements are:-

@) A procedure for the master (or other person having charge of the vessel) to report
oil pollution;

(8)  Alist of authorities or persons nationally and locally to be contacted in the event
of an oil pollution incident;

(9) A detailed description of action to be taken by persons on board the vessel to
reduce or control the discharge of oil following an incident; and

(10) A procedure and point of contact aboard the ship for coordinating ship action
with national and local authorities to combat oil pollution.

This applies to all vessels flagged in countries with are signatories to MARPOL 73/78 - a very
large proportion of the world fleet.
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Ports and countries want to encourage trade and consumers need oil and other potentially
dangerous products. At the same time all parties expect the ship which carry these goods to be
operated, manned and maintained to acceptable standards. When things go wrong, the industry
(at least in the first instance) pays, or at least the polluter pays. In this lecture 1 have
endeavoured to outline the mechanism by which such payments are presently made and
indicated possible future mechanisms.

Paul Apostolis
October 2001
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How it works in practice: The Erika

What happened?

On 12 December 1999 the Erika broke in two off the coast of Brittany, France, whilst
carrying approximately 30 000 tonnes of heavy fuel oil. Some 19 800 tonnes were spilled.
The sunken bow section contained 6 400 tonnes of cargo and the stern a further 4 700
tonnes.

Operations to pump the remaining oil to the surface were carried out during the period June -
September 2000.

Clean-up operations took place along some 400 kilometers of polluted coastline and continue
in certain areas. Over 200 000 tonnes of oily waste have been collected from the shoreline.

Who will pay?

Compensation is payable to any individual, business, or public body who has suffered
pollution damage as a result of the Erika incident under the 1992 Civil Liability Convention
and the 1992 Fund Convention as enacted into French law.

Approximately US$11 million (FFr84 million) compensation is available from the
shipowner's liability insurer, the Steamship Mutual P&I Club. Additional compensation of
up to approximately US$145 million (FFr1,128 million) is available from the International
Oil Pollution Compensation Fund 1992 (1992 Fund), i.e. a total of US$156 million
(FFr1,212 million) is available.

As at 20 June 2001, 4 960 claims for compensation had been submitted for a total of
FFr765 million. These are in the course of bing assessed. So far, payments have been
made in respect of 2 038 claims for a total of FFr82 million.
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