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Dr. Wang Sheng Chang

Date of Birth : 26 March 1966 Working Languages:
Chinese, English
Present Position: Vice Chairman, CIETAC Expertise: Trade Law,

Investment Law

Qualification.and Position Relating to Arbitration and Conciliation
- Member of International Council for Commercial Arbitration (ICCA)
- Member of Advisory Committee of the Global Center for the Alternative
Dispute Research of the American Arbitration Association
- Member of Editorial Committee of the Stockholm Arbitration Report
- Arbitrator of China International Economic and Trade Arbitration
Commission
- Arbitrator of Singapore International Arbitration Center
- Arbitrator of Hong Kong International Arbitration Center
- Arbitrator of Korean Commercial Arbitration Board
- Life Member of Indian Council of Arbitration
- Conciliator of the Conciliation Center of China Chamber of International
Commerce
Arbitration Experience
CIETAC Arbitration : have served as co-arbitrator, sole arbitrator or
chief arbitrator
in about 200 foreign-related arbitration cases
ICC Arbitration : have served as co-arbitrator in 3 arbitration cases
Stockholm Arbitration : have served as co-arbitrator in 6 arbitration cases
Major Publications
International Arbitration in the People’s Republic of China — Commentary,
Cases and Materials (Butterworths, Singapore, first edition1995, second
edition 2000)
Resolving Disputes in the PRC - A Practical Guide to Arbitration and
Conciliation in China (FT & Tax, Hong Kong, 1996)
International Usages and Foreign-related Arbitration (China Youth Press

House, 1994)
Theory and Practice of Combining Arbitration with Conciliation (Law Press,

2001)



Career

1988 Graduated from Beijing University
2001 Juris Doctor, University of International Business and
Economics

1988-date Legal Affairs Department of China Chamber of
International

Commerce
1988-date China International Economic and Trade Arbitration
Commission
1991-1992 Study Swedish Law at the Stockholm University
1993 Chinese Bar examination passed
Cai Hongda

Cai Hongda graduated form the Double Bachelors Class of the China
University of Political Science and Law with B.L in 1987. He lectured law courses at
Beijing Chemical University as associated professor from 1987 to 1992. He studied
international commercial laws and maritime law at Sheffield University of UK from
1992 to 1993. Now he works at China Maritime Arbitration Commission (CMAC) as
arbitrator and Deputy Secretary General.

LiYong

Mr. Li Yong specializes in intellectual property acquisition and litigation and
international economic, trade and technology arbitration. He has technical background
of electrical engineering, computer, communication and related technology. His
working experience includes acquisition, transfer and enforcement of intellectual
property rights, and international economic, trade and technology arbitration. He as a
lawyer has practiced patent law, copyright law, trademarks law and anti-unfair
competition law in China for more than seventeen years with hundreds of clients from
both domestic and abroad. He as an arbitrator has arbitrated more than hundred
international or domestic disputes, most of which relate to international trade,
investment or intellectual property licensing. He has also handled some dozen of
domain name disputes as panelist under ICANN Uniform Domain Name Dispute
Resolution Policy.



Mr. Li Yong graduated form Tshinghua University with degree in electrical
engineering in 1978. He was qualified as a patent attorney in 1985 and qualified as a
lawyer in China in 1988. He has become an arbitrator of CIETAC since 1993. He is
also an arbitrator of WIPO Arbitration and Mediation Center and an arbitrator of
International Arbitration Forum of USA. Mr. Li Yong Worked with China Council for
the Promotion of International Trade (CCPIT), as the general director of the Legal
Affair Department from 1996 to 2001.

Mr. Li Yong is now the president of CCPIT Patent and Trademark Law Office.
He is also the Vice-Chairman of China International Economic and Trade Arbitration
Commission, the Vice-Chairman of China Maritime Arbitration Commission, the
Vice-Chairman of Conciliation Center of CCPIT, and the Chairman of ICC China
Arbitration Committee.

He is a standing council member of Chinese Society of International Law, a
standing council member of China Law Society-Intellectual property research, a
standing council member of China Maritime Law Association, a council member of
Chinese Society of Private International Law, a council member of License Executive
Society China and a member of AIPPI China. His Publications have included articles
for journals on the subject of intellectual property protection and international

arbitration.
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The Arbitration Law After China’s Accession to the WTO

Wang Sheng Chang’

The People’s Republic of China became the 143 member of the World Trade
Organization (WTO) on 11" November 2001. China's accession to the World Trade
Organization will not only benefit the country's economic development, but also have
far-reaching influences on Chinese society WIO membership will accelerate the
modernization of Chinese society and have a positive effect on people's lives. However,

it may also exacerbate some existing problems beneath the appearance prosper.

To strctly honor its commitments for entry to the WTO, China takes the
responsibility to ensure analyzing and amending existing laws, regulations, codes and
other policy measures so as to conform them to WTO requirements. Review of relevant
state laws and statutes has been completed by and large, and a number of laws and
regulations have been repealed, revised and formulated. The Chinese government has
also announced its firm determination to have the nation mechanism geared with the
demands generated from China’s entry into the WTIO. The Chinese government
officially announced that the following measures would be taken: First, following the
principles of the uniformity of law, nondiscrimination, and openness and transparency,
China is to quickly improve the system of foreign-related economic laws and statutes so
that they are suitable to domestic conditions and the WTO rules and able to guarantee
fair and efficient law enforcement. Second, according to China's commitments in its
entry wmto the WTO, China is to gradually expand the spheres of activity open to foreign
businesses. Third, China is to study, master and fully exercise all the rights that China
enjoys as a member of the WTO, and promote and participate in regional economic
cooperation. Fourth, China is to study and publicize information about the WTO and its

rules, and to provide training to public servants, and to bring forth, through training, a

* Vice Chateman, China International Economic and Trade Arbitration Commussion (CIETAC), Betng, and Member,
Internatonal Council for Commercal Arbitraton (ICCA).



contingent of people who are well acquainted with the WTO rules and international

. . 1
economic cooperation and trade.

Implementation of the commitments will undoubtedly boost China’s links with the
outside world and prosper its economy. Consequently the players in matket economy will
more frequently seek for assistance in resolving disputes that are believed to be inevitable
by-products of prosperity of economy. It is not surprise that arbitration will play a

greater role in resolving disputes.

Along with the widespread wave of legal reform in arbitration on international
arena, nowadays arbitration has emerged to be a growth industry and it in turn provides
with remarkable support to other industries in growth. When confronting with the
situation in China, one may pay attention to the undetlying problems and future

movement relating to arbitration.

As required by the WTO rules, laws, regulations, rules and policies of Members
concerning trade in goods, trade in services, trade-related intellectual property right
protection and investment measures shall be made to the public; except those concerning
national security or otherwise permitted by the WTO rules. After new laws, regulations
or measures are published, opinions from all sources should be allowed and a certain
period of time should be given for comments. The adequate openness and transparency
of laws, regulations and policies may help improve the credibility and confidence,

meanwhile creating a forum for fair play.

Effective as from 1% September 1995, the Arbitration Law of the PRC was adopted
by the 9" Session of the Standing Committee of the 8” National People’s Congress of
the PRC and it was promptly published thereafter. One of the important goals of the
new Arbitration Law is to change the nature of the domestic arbitration, i.e., to separate
domestic arbitration bodies from the governmental authorities, affording the
re-organized atbitration bodies with a high degree of autonomy and independence, free

from interference from the government, and therefore it is expected to have normalized

1
Sez, Report on the Work of the Government of the PRC by Premier Zhu Rongji delivered at the Fifth Session of the
Ninth Natonal People's Congress on March 5, 2002 in Beijing.



arbitration service conforming to normal standard in domestic regime as well. In the last
six years, the various municipalities have initiated the establishment of more than 160
arbitration bodies, widely scattered in almost every corner across the Mainland China. In
addition, the pioneers of China’s foreign-relation arbitration, i.e., the China Internatonal
Economic and Trade Arbitration Commission (CIETAC) and the China Maritime
Arbitration Commission (CMAC), operate their business as usual under the new

Arbitration Law.”

While it is worth noting that the newly established arbitration bodies have
contributed a great deal to the substantial development of arbitration in China, either in
terms of the endeavors to promote arbitration or in terms of caseload that they received’,
one cannot ignore the existing flaws detrimental to the healthy development of
arbitration. The inner spirit of arbitration is to serve to the needs of the parties on the
basis of a respect for the parties’ free will. Basically it is up to the parties by agreement to
choose the proper arbitration bodies for resolving their disputes. However, in reality
many arbitration bodies borrowed heavily the governmental influence or administrative
power to promote local arbitration, notably though the inside “red-headed documents”
to request the local enterprises and companies to modify their standard contracts with
aim to inserting an arbitration clause solely designated the local arbitration commissions
within the governing territory of the government that issued the said documents.
Morteover, some local governments frequently initiate an inspection movement to review
the implementation of the said documents. Despite the expenienced parties might be
aware of the rare possibility to re-draft the arbitration clause, an inexperienced party may
fail to note the tactically drafted and local-favored arbitration clause when concluding
their contracts. By and large, the inside “red-headed documents” may be categorized as
unpublished administrative measures not accessible to the common business peoples,

and therefore contribute to a serious lack of openness and transparency.’

2 A recent development of CIETAC asbitration is that CIETAC may take domestic arbitration cases as well, according
to 1ts revised Rules of Procedure adopted in 2000.

3In 2001 CIETAC received 731 arbitration cases with the disputed amount RMB10.5 billion (USD1.27 billion).
According to the statistics released by the Legal Affairs Office of the State Council, the 163 newly established
arbitration commissions around the Mainland China took 11,629 arbitration cases with disputed amount RMB17.15
billion (USD2.07 billion) in total.

4 Cf. See Paragraph 324 “Transparency” of the Report of the Working Party on the Accession of China, which stated:
“Some members of the Working Party expressed concern about the lack of transpatency regarding the laws,
regulations and other measures that applied to matters covered in the WTO Agreement and the Protocol. In
particular, some members noted the difficulty in finding and obtaining copies of regulations and other measures
undertaken by various ministries as well as those taken by provincial and other local authonties. Transparency of



China's accession to the WIO will be a stern test of the central and local
governments for their policy-making, relationships with enterprises, adjustment in
decision-making procedures, or redefining of the roles of government in new
circumstances. It is quite reasonable for the commercial community to shift their
attention to the prospects of China's compliance with the substantive commitments it
has made with the implementation of these commitments. It is equally reasonable for the
parties to lay off those arbitration bodies that yield under the pressure of administrative
organs. Notwithstanding the fact that the development of domestic arbitration in the
Mainland China is still in the time period of childhood, “break-of-mother-milk” becomes
a must after China’s accession to the WTO because the excessive influence from the
governments will damage the long-term credibility and attractiveness of arbitration in the

Mainland China.

WTO accession symbolizes China has entered a new phase of opening up to the
outside wotld. The new opportunity allows China to be more proactive in participating in
international economic co-operation and competition, and it accelerates economic
reform and development with enormous benefits. One of the anticipated benefits would
be the enhanced appeal of China as a place to do business. Many international
companies were increasingly engaged in new ventures in China. The trade volume with
the outside world would almost certainly increase as the benefits of WTO membership.
The anticipated increase of disputes in trade and investment calls for professional

services, including arbitration service.

According to Annex 9 “Schedule of Specific Commitments on Service” of the
Protocol on the Accession of the People’s Republic of China concluded for China’s
entry into the WTO, it is clear that, for professional services, there will be no limitations
on market access and no limitation on national treatment so far as (1) cross-border
supply and (2) consumption abroad are concerned. As for (3) commercial presence, there

1s no apparent limitation for the commercial presence of arbitration service if a foreign

regulations and other measures, particularly of sub-national authorities, was essential since these authorities often
provided the details on how the more general laws, regulations and other measuses of the central government would
be implemented and often differed among various junsdictions. Those members emphasized the need to receive such
information m a timely fashion so that governments and traders could be prepared to comply with such provisions and
could exercise their rights in respect of implementation and enforcement of such measures. The same members
emphasized the importance of such pre-publication to enhancing secure, predicrable trading relations. Those
members noted the development of the Internet and other means to ensure that information from all government
bodies at all levels could be assembled in one place and made readily available. The creation and maintenance of a
single, authoritative journal and enquiry point would greatly facilitate dissemination of information and help promote



arbitration body provides with such service. There are indeed some sorts of limitations

on the commercial presence in respect of the legal services provided by foreign law firms.

5 - . . - « . B - .
But there is no specific limitation for the commercial presence of arbitration service

provided with by the foreign arbitration bodies.

The mere fact that China is ready to open its arbitration service market to the
outside world represents a significant progress. The parties are therefore able to have a
reasonable expectation for the arbitration services that can be facilitated, either by the
Chinese arbitration bodies or foreign arbitration bodies, or either through institutional
arbitration or ad hoc arbitration. However, as demonstrated below, the current
Arbitration Law is not advanced enough to cope with the new expectations. Although it
s not a specific commitment for China to amend its Arbitration Law when China
acceded to the WTO, it is essentially imperative for the legislative body to consider
whether or not the 1995 Arbitration Law should be modified for the purpose of creating

a more efficient and fair environment for the resolution of commercial disputes.

Much has been done to facilitate the operation of the 1995 Arbitration Law. To
clarify the uncertainty or to fill the gap left by the Arbitration Law, which is as simple as
having 80 articles only, the Supreme People’s Court of the PRC has issued more than
twenty pieces of judicial interpretation over the last six years. These interpretations deal
with in wide range issues such as the jurisdiction of the competent courts, the validity of

the arbitration agreement, the arbitration proceedings, setting aside of arbitral awards,

compliance.”
5 As agreed by the Chinese government in Annex 9 to the Protocol on the Accession of the People’s Republic of

China, business scope of foreign representative offices i the PRC is only as follows:
(@) To provide clients with consultancy on the legislation of the country/region where the lawyers of the law firm
are permitted to engage in lawyer's professional work, and on international conventions and practices;
(b) To handle, when entrusted by clients or Chinese law firms, legal affairs of the country/region where the lawyers
of the law firm are permitted to engage in lawyer's professional work;
(c) To entrust, on behalf of foreign clients, Chinese law firms to deal with the Chinese legal affairs;
(d) To enter into contracts to mamntain long-term entrustment relations with Chinese law firms for legal affairs; to
enter into contracts to maintain long-term entrustment relations with Chinese law firms for legal affairs;
(&) To provide information on the impact of the Chinese legal environment.
Entrustment allows the foreign representative office to directly instruct lawyers in the entrusted Chinese law firm,

as agreed berween both partes.



and enforcement of arbitral awards. The “Prior Reporting” mechanism® can help shape
a “pro-enforcement” bias that lends a great strength to crack down the local

protectionism.

Yet, the people’s courts cannot go beyond the scope lined up by the Arbitration Law.
By applying the specific provisions of the Arbitration Law, the courts from time to time
have to deny ad hoc arbitration in the Mainland China, nullify the validity of the
arbitration agreements which is somehow merely ambiguous, to scrutinize heavily the
merits of arbitral awards in setting aside procedure or enforcement procedure for
domestic arbitration. Needless to say, the said practice is unique, unusual and
unconceivable to business community. Furthermore, the Atrbitration Law fails to
concentrate the arbitration resoutces to qualified arbitration bodies and instead allows
the establishment of the over-numbered local arbitration bodies heavily tainted by

administrative influence.

The following issues deserve being discussed for the purpose of amending the

Arbitration Law:

Issue 1 Whether or Not China Should Adopt the UNCITRAL Model Law on International

6 On 28 August 1995, the Supreme People’s Court issued the Nofice on People’ Courts’ Handling of Issues in

Relanion to Matters of Foreign-related Arbitration and Foreign Arbitration, within which it was decided to establish a “prior
reporting” mechanism in reladon to issues where the people’s courts accept foreign-related cases auxiliary to
arbitration agreements, refuse enforcement of foreign-related arbitral awards and refuse recognition and enforcement
of foreign arbitral awards. Paragraph 2 of the Notice stipulates: “Where one party files an application to the People’s
Court for enforcement of the arbitral award made by the foreign-related arbitral institution of our country, or files an
application for recognition and enforcement of awards made by foreign arbitral body, and if the People’s Court
contemplate that the award made by a foreign-related arbitral institution of our country carries with one of the
circumstances enumerated by Article 260 of the Civil Procedure Law, or a foreign arbitral award sought for recognition
and enforcement is not compliance with the provisions of international convention acceded to by China or is not
conformed to the principle of reciprocity, the contemplating court, before deciding to refuse enforcement or refuse
recognition and enforcement, must report its findings to the Higher People’s Court in the same jurisdiction for review;
if the Higher People’s Court also agrees with the findings that enforcement or recognition and enforcement should be
refused, it should report its findings to the Supreme People’s Court. Only after the Supreme People’s Court confirms

the findings then [the Intermediate People’s Court] may rule to refuse enforcement or to refuse recognition and

enforcement.”



Commercial Arbitration?

Compared to the previous legislative pieces, the 1995 Arbitration Law represents 2
closer movement towards the accepted international standards in arbitration. The basic
framework, undetrlying principles and procedure management embraced in the
Arbitration Law are more or less the same with the UNCITRAL Model Law. And the
UNCITRAL Model Law has been used as a guide when drafting the Arbitration Law. But
an overall assessment of the Arbitration Law will lead to the conclusion that the Law is
too much tainted by local standard. As indicated above, the Arbitration Law is far from
the universally accepted notions, setting out many practical obstacles to arbitration. An
ideal proposal is to re-draft the Arbitration Law, adopting the UNCITRAL Model Law
with some modifications, such as to insert appropriate provisions updating the “writing”
requirement of arbitration agreement, incorporating combination of arbitration with
conciliation, and liberalizing the management of arbitration procedures. If China
becomes a territory where the UNCITRAL Model Law is adopted, it is believed that the

arbitration environment will be significantly improved.
Issue 2 Whether or Not Ad Hoc Arbitration Shonld Be Allowed in the Mainland China?

Currently the arbitrations in the Mainland China are dominantly institutional
arbitrations. The parties’ free will to access to ad hoc arbitration is denied in practice.
This is, in fact, contrary to the normal practice in many other countries around the world.
The self-constraint on ad hoc arbitration may inspire the parties to approach to
institutional arbitration, but it cannot give birth much attractiveness to those who are
accustomed with ad hoc arbitration. Arbitration cases are actually floating globally, since
the parties may shift their determination by agreement, not submitting their cases to the
country unfriendly to arbitration, but shopping a forum where both institutional
arbitration and ad hoc arbitration can find their home. It is therefore suggested that ad
hoc arbitration be allow in the Mainland China, and the benefits thereof are apparent:
First, the presence of ad hoc arbitration may stimulate the arbitration bodies to improve
the quality of arbitration service for a better competitive status. This will in turn do
better to the benefits of the parties. Second, the Chinese courts of law may acquire more
opportunities to conduct judicial supervision over arbitration taken place within their

territory of judsdiction. The Chinese courts should not be unfamiliar with ad hoc



arbitration, since the Chinese courts are assumed with the responsibility to recognize and
enforce ad hoc arbitral awards made in the territory of other contracting states to the
1958 New York Convention. Third, the parties may have a greater flexibility to select the
types of atbitration, and a greater freedom to tail the arbitration procedure for their

specific cases.
Lssue 3 Whether or Not It Is Necessary to Have A China Arbitration Association?

The Arbitration Law anticipated that the China Arbitration Association (CAA)
should be created with the status of a legal person, self-regulating the activities of all the
arbitration bodies established in the Mainland China. Article 15 of the Arbitration Law
empowers the CAA with limited missions, i.e., “in accordance with its charter, supervise
arbitration commissions and their members and arbitrators as to whether or not they
breach discipline”. However, the time-consuming preparatory work for the establishment
of the CAA indicates that the things are far from simple. Stemmed from the deeply
rooted pro-administration bias, the idea to set up the CAA might have been worthy of
re-consideration. With a matured legal system existing, arbitration bodies should not
yield to the supervision of an organ of semi-governmental nature, but rathet, should be
subject to the judicial supervision by the courts of law and consecutive assessment from

the parties and the society.
Issue 4 Whether or Not the “Writing” Requirement Should Be Interpreted Liberally?

The UNCITRAL Working Group on International Arbitration and Conciliation is
currently working on drawing up some model provisions as regard to the written form
of arbitration agreement, in light of the latest development of arbitration as a
consequence of widespread national reform in the regime of arbitration. Amongst others,
the 1996 English Arbitration Act constructively leads a new trend in interpreting the
written form of arbitration agreement in an amazingly liberal way, reflecting the inner
spirit of party autonomy. The core of this trend is to recognize that the “writing”
requirement can be satisfied if the intention of arbitration of the parties can be proved,

recorded or accessible by reference to the existence of some sorts of materials,



documents, communications, data message or even conducts of the pan:ie:s.7 The
traditional perception that a written arbitration agreement must be reached through
signing documents or exchanging letters is still prevailing, but no longer the only way. If
a written form can be interpreted as such, a non-signatory to arbitration agreement may
be found being bound by the arbitration agreement, provided that it is justified to say so
according to the surrounding circumstances. The examples alike can be listed in a
number of circumstances, as suggested by the UNCITRAL Working Group.! In the
Mainland China, Articles 402 and 403 of the Contract Law state that the principal should
be bound by the contract concluded by and between its trade agent and the third party,
even if the principal does not sign on the contract and the trade égent signs the contract
by his own name. The immediate question of operation of Articles 402 and 403 will be
that one may doubt whether or not the principal, 2 non-signatory to the arbitration
agreement contained in the contract, should be bound by the arbitration agreement. The
1958 New York Convention and the 1995 Arbitration Law- do not provide with clear
answer to this question. From perspective of commercial safety and certainty, it is highly
desirable to find that the arbitration agreement is binding upon the principal as well. In a
word, it would not adventure to say that an arbitration law were soon to be outdated

should the “writing” requirement not be interpreted liberally.

7 The UNCITRAL Working Group on the International Commercial Asbitration proposed model legislative
provisions as to liberally interpret the standards of “writing” requirement as follows: “Writing” included any form that
provide a tangible record of the agreement or is otherwise accessible as a data message so as to be usable for
subsequent reference. See, UNCITRAL, A/CN.9/WG.I1L.WP.118, 6 February 2002.

® The UNCITRAL Working Group on the International Commercial Arbitration used to consider that a written
arbitration agreement may be interpreted in presence in the following circumstances: (a) A contract conmining an
arbitration clause is formed by one party sending written terms to the other, which performs its bargain under the
contract without returning or making any other “exchange” in writing in relation to the terms of the contract; (b) A
contract containing an arbitration clause is formed on the basis of the contract text proposed by one party, which is
not explicitly accepted in writing by the other party, but the other party refers in writing to that contract in subsequent
correspondence, invoice or letter of credit by mentioning, for example, its date or contract number; () A contract is
concluded through 2 broker who issues the text evidencing what the parties have agreed upon, including the arbitration
clause, without there being any direct written communications between the parties; (d) Reference in an oral agreement
to 2 written set of terms, which may be in standard form, that contain an arbitradon agreement; (¢) Bills of lading
which incorporate the terms of the underlying charterparty by reference; (f) A sedes of contracts entered into berween
the same parties in a cousse of dealing, where previous contracts have ncluded valid arbitration agreements but the
contract in question has not been evidenced by a signed writing or there has been no exchange of writings for the
contract; (g) The original contract contains 2 validly concluded arbitration clause, but there is no arbitration clause in
an addendum to the contract, an extension of the contract, 2 contract novation or a settlement agreement relating to
the contract (such a “further” contract may have been concluded orally or in writing); (h) A bill of lading containing an
arbitration clause that is not signed by the shipper or the subsequent holder; (i) Third party rights and obligations
under arbitration agreements in contracts which bestow benefits on third party beneficiaries or stipulation in favour of
a third party (stpuiation pour awtrwi ); (j) Third party rights and obligations under arbitration agreements following the
assignment or novation of the underlying contract to the third party; (k) Third party rights and obligatons under
arbitration agreements where the third party exercises subrogated rights; () Rights and obligations under arbitration
agreements where interests in contracts are asserted by successors to parties, following the merger or demerger of
companies, so that the corporate entity is no longer the same. Se,, UNCITRAL, A/CN/WG.11/Wp.110, 22 Scptember



Issue 5 Whether or Not the Arbitral Tribunal Shoutd Be Delegated With More Powers?

There is a tendency that the arbitrators should be empowered with profound
flexibility to deal with the arbitral proceedings, as the arbitrators are considered to be the
masters of the arbitration procedure. The flexibility can serve to meet the need of
efficient and fast disposing of disputes with less expense. Among the latest
developments, it should be noted that in some jurisdictions arbitrators may issue an
award ordering interim protection measure or ordering security for the costs, the
truncated tribunal may continue with the arbitral proceedings and the arbitral tribunal
may order measures to speed up the conducting of proceedings. In the Mainland China
the Arbitration Law fails to specify to that effect. More controversially, the Arbitration
Law stipulates that the arbitration bodies, not the arbitrators, are competent to decide the
validity of arbitration agreement or arbitral jurisdiction. If the Arbitration Law were to

be amended, a proper consideration for the foregoing problems is also necessary.

Issue 6 Whether or Not the Costs of Arbitration Should Be Determined by Market Forces?

Article 76 of the Arbitration Law stipulates, “P arties shall pay arbitration fees
according to regulations. The methods for charging arbitration fees shall be submitted to
the commodity price administration authorities for examination and approval” In the
Mainland China, the arbitration bodies collect from patties the costs of arbitration,
including the administration fees for the arbitration bodies and the expenses and
remunerations for the arbitrators. As confirmed and demonstrated by Annex 4 to the
Protocol on the Accession of the People’s Republic of China, professional services
charges, including architectural and engineering services, legal services, asset assessment
services, authentication, arbitration, notatization and inspection, are subject to
government guidance pricing. ° During the negotiation for China’s entry into the WTO,
some members requested that China undertake specific commitments concerning its
system of state pricing. In particular, those members stated that China should allow
prices for trade goods and services in every sector to be determined by market forces,

and multi-tier pricing practices for such goods and services should be eliminated. The

2000.

? In Chmna there‘ are presently three types of prices; government pnce, government guidance price and
market-regulated price,



representative of China stated that the government guidance price mechanism was a

more flexible form of pricing, which could be floating at request."

The concern with the pricing system is not meaningless for arbitration. In
developed countries market forces determine the rates of fees charging, and this
mechanism may serve to find high-quality arbitrators. Due to shortage of funds under
the auspices of government guidance pricing system, atbitrators working with the
Chinese arbitration bodies are sometimes complaining that they are poorly paid. This is a
big problem. In some cases foreign arbitrators on the Panel simply are not willing to
serve as arbitrators given the low remuneration. Whether correct or not, the effect is that,
even though many foreigners are on the Panel, it is not easy to get people to agree to
serve unless they are paid at an international standard. If China is to support its
arbitration bodies to be truly international, the pricing policy must be adjusted to

conform to the normal standard.”

The foregoing discussion touches on some practical issues relating to arbitration
after China’s accession to the WTO, from physical and technical angles. Although
arbitration has become a favorable method of resolving disputes in the Mainland China,
and a great deal of achievements have been made with the tremendous effort from
various circles, it is nevertheless necessary to adjust the Arbitration Law, regulations,
measures and practice to meet the new situation as well as China’s commitments and
obligations under the WTO framework. Above all, a change of mind thinking and a shift

of conscious notion will pave the way to success.

10 Sg , Sections 50 and 54 of the Report of the Working Party on the Accession of China.
11 T here are also crtical suggestions that the panels of arbitrators be recommendatory rather than compulsory.



Seminar on Recent Developments in
Arbitration Law in China

Intellectual Property Protection in
China After Its Accession to WTO

Mr. LI Yong



Intellectual Property Protection in China

after its Accession to WTO

----- by Yong LI

Abstract:
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entry to WTO

Several issues concerning the civil procedures in respect of intellectual property
cases

Administrative protection of intellectual property rights

I Intellectual Property Laws in China

Intellectual property rights protection system was not established in China until the
early 80’s, when China carried out its Opening-Up policy. So compared with the
intellectual property protection systems in many other countries, it is still very young.
Over the past decade, however, it has developed into a quite sound, mature and
complete system, including the following:
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Chinese Trademark Law, enforced in 1983, revised in 1993, 1995 and 2001
Chinese Patent Law, enforced in 1994, revised in 1993 and 2001

Chinese Copyright Law, enforced in 1991, revised in 2001

Chinese Anti-unfair competition Law, enforced in 1993

Regulations on the Protection of Computer Software, enforced in 1991, revised in
2001

Regulations on the Protection of Integrated Circuit Design, enforced in October
2001

Regulations on Customs Intellectual Property Protection, enforced in 1995
Regulation on the Protection of New Plant Varieties, enforced in 1997

Other relevant laws and regulations: The Civil Procedure Law of PRC, The
Criminal Law of PRC, The Contract Law of PRC, The Law of Succession of PRC,
Tax Law of PRC, Advertisement Law of PRC, Provisions on Administration of
Enterprise Name Regulation, etc.

With the establishment of China’s intellectual property system, China has gradually
become a contracting party to most of the international conventions and treaties
regarding intellectual property protection, which also constitute an important portion



of Chinese intellectual property system. The IP-related conventions and treaties that
China has joined in as a member nation include:

Paris Convention for the Protection of Industry Property

Bern Convention for the Protection of Literature and Artistic Works

Patent Cooperation Treaty

Madrid Agreement Concerning the International Registration of Marks

Locarno Agreement Establishing an International Classification for Industrial

Designs

Strasbourg Agreement Concerning the International Patent Classification

7. Budapest Treaty on the International Recognition of the Deposit of
Microorganisms for the Purposes of Patent Procedure

8. International Union for the Protection of New Varieties of Plants

9. Geneva Convention for the Protection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms

10. Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
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IL. The Judicial and Administrative Authorities Responsible for
Intellectual Property Protection in China

1. The People’s Court

The people’s courts in China are classified as four levels. According to the provisions
on territorial jurisdiction, jurisdiction by level and exclusive jurisdiction in the Civil
Procedure Law, courts at different levels bear different duties in IP rights affirmation
and infringement disputes hearing.

(1) The Supreme People’s Court

The Third Division of the SPC (the former Intellectual Property Division) is
responsible for intellectual property cases hearing.

(2) The Higher People’s Court
The Higher People’s Courts are at the provisional level.
(3) The Intermediate People’s Court

There are currently more than 300 intermediate courts around China, which
usually contain intellectual property divisions.

(4) The Basic People’s Court



The Basic People’s Courts are local, situated in every county and district in a city.
Some of them contain intellectual property divisions.

2. The State Intellectual Property Office (SIPO)

The SIPO (Chinese Patent Office) is mainly in charge of the examination of patent
applications and the grant of patent right.

3. Chinese Trademark Office

Directly led by the State Administration for Industry and Commerce, it is responsible
for the examination of trademark registration applications and the approval of
trademark registration.

4. Chinese Copyright Office

Directly led by the State Press and Publication Office, it is assigned to administer the
copyright related matters nationwide.

5. State Customs

It is responsible for custom recordal of intellectual property rights.

6. State Agricultural Ministry and State Forestry Ministry

They accept, examine and grant the applications for new plant varieties.
7. Local patent administrative authorities

The local patent administrative authorities handle patent infringement disputes,
investigate and handle patent counterfeit and mediate patent disputes, under the
guidelines of the SIPO.

8. The local administrations for industry and commerce

Led by the State Administration of Industry and Commerce (AIC), the local AICs
investigate and handle trademark infringement and mediate trademark infringement
disputes. The local AICs are also responsible for the supervision, inspection and

punishment of unfair competitions acts, handling commercial confusion and trade
secret offenses, and also the registration and administration of enterprise names.

9. Local copyright administrative authorities

Led by the State Copyright Office, the local copyright administrative authorities



handle copyright infringements.

10. Local customs

Local customs are responsible for the investigation and handling of suspected
infringement goods for import and export.

11. State Quality Supervision and Inspection and Quarantine Bureau and local
technology supervision bureaus

The State Quality Supervision Bureau is responsible for the supervision, inspection
and quarantine of products nationwide. Local technology supervision bureaus are
responsible for cracking down the production of counterfeit goods, under the
leadership of the State Quality Inspection Bureau.

III. Major Revisions to the Intellectual Property Laws to Accommodate to
China’s accession to WTO

1. Revisions to the Patent Law
(1) Protection scope widened
The new Patent Law introduces the provision of “offering to sale”.
(2) Ban on the “legal” use of illegal goods.
The old Patent Law provided that the acts by a third party using or selling
infringement products with good faith did not constitute infringement, while the
amended Patent Law determines that the claim of being unaware of using or
selling infringement goods does constitute infringement, but excusing the
infringer from bearing the liability of compensation, if proof of the legal source
of the products is provided.
(3) Introduction of pre-litigation measures
The amended patent law allows the patentee to request for preliminary injunction
or evidence preservation before litigation, if there is evidence to prove that
infringement acts are being done or to be done, and if not stopped immediately,
irreparable damages will be incurred.

(4) Legislative method of calculating remedies available

The new patent law provides the principle to calculate remedies: according to the



loss incurred to the patentee by the infringment or the profit received by the
infringer from the infringement. When it becomes difficult to determine the loss
of the patentee or the profit of the infringer, appropriate times of the royalties for
licenses for the patent concerned may be applied.

(5) Introduction of judicial review

The old patent law stipulated that the decisions made by the Patent
Reexamination Board in respect of utility model or design are final. To be in line
with relevant provisions of TRIPS, the new patent law introduces judicial review
for such matters. So decisions of the above kinds are no longer final, but subject
to trial by the court.

(6) Duties of the patent administrative authorities
According to the old patent law, patent administrative authorities have the power
to order the infringer to stop the infringing acts and compensate for the damages
or losses. Under the new patent law, the patent administrative authorities have
only the power to order the infringer to stop the infringing acts.
(7) Preventing the abuse of patent right
Under the new patent law, the court may require the plaintiff to submit search
report made the patent office, when the patentee for a utility model initiate legal
proceedings against infringement.
(8) Conditions for compulsory license
The new patent law provides more strict requirements for compulsory license,
requiring the latter invention shall be of important technical advance of
considerable economic significance compared with the earlier invention.

2. Major amendments to the Trademark Law

(1) The trademark owner

The amended trademark law allows the individual persons to apply for trademark
registration.

(2) Composing elements of a trademarks

The old trademark law allowed only words, devices and their combinations to be
registered as trademark. The amended trademark law stipulates that “any signs
that are capable of distinguishing the goods of a natural person, legal person or



other organization from those of others, including words, devices, alphabets,
digits, three-dimensional signs and combination of such colors as well as any
combination of such signs shall be eligible for registration as trademarks”.

(3) Explicit definition of trademark

Under the old trademark law, a trademark referred either to a trademark of goods
or one for services. The new trademark law also explicitly provides protection to
collective marks, certification marks and geographical indications.

(4) Geographical indications

To keep in line with relevant provisions of the TRIPS, the new trademark law
prohibit the use or registration of any signs that contain the geographical
indications of the products, where is not the place of their origin, and cause likely
confusion to the public, except for those already registered with good faith.

(5) Protection to the well-known marks

To better protect the legitimate interests of the owners of well-known marks, the
new trademark law explicitly provides the protection to well-known marks. The
new trademark law also provides five factors to determine a well-known
trademark: (a) the knowledge of the trademark in the relevant sector of the public;
(b) duration of the use of the mark; (c) duration, degree and geographic scope of
the promotion of the trademark; (d) protection record as a well-known trademark;
(e) other factors.

(6) Prohibition to registration of a trademark in bad faith
(7) Explicit provision for claiming priority
(8) Judicial review on administrative decisions

The decisions made by the Trademark Review and Adjudication (TRAB) are no
longer final. The parties concerned may initiate legal proceedings with the court.

(9) Administrative actions against trademark infringement

The old trademark law provided that the administrative authorities may have the
power to order the infringer to stop infringement and to compensate for the
damages. The amended trademark law deprives the administrative authorities
from ordering the infringer to compensate for the damages. Under the new law,
the administrative authorities, namely the AICs may order the infringer to stop
infringing acts, to seize and destroy the infringement goods in question, and to



impose a fine.
(10) Administrative measures against infringing acts

The new law provides four measures of administrative actions against infringing
acts: (a) enquiring the interested parties; (b) consulting and copying relevant
materials about the interested parties; (c) inspecting the scene; (d) detaining the
goods in question.

(11) Trademark infringement remedies

The amended trademark law provides that the amount of the remedies for
trademark infringment is determined according to the profit earned by the
infringer during the period of infringement, or the losses suffered by the IP owner
during the period of infringement, including reasonable expenses to stop
infringing acts. When the profit received or the losses suffered become hard to
determine, a remedy below 5000, 000 RMB yuan may be imposed.

(12) Provisional measures before litigation

There was no provision as provisional measures in the old trademark law. The
amended trademark law stipulates that “the trademark owner or other interested
parties may request the people’s court to issue preliminary injunction or evidence
preservation before litigation, if he/it has evidence to prove that the alleged
infringer is conducting or will conduct infringing acts to his/its trademark, and if
not stopped timely, irreparable damages will be incurred to the trademark owner
or the interested parties”. It is also provided that “to stop infringing acts, the
trademark owner or the interested parties may request for evidence preservation
before litigation, in case that the evidence may be lost or hard to obtain in the
future.”

3. Major amendments to the Copyright Law
(1) The protectable éubj ect matters widened

The amended copyright law widens the protected subjects, including construction
works, model works and acrobatic works.

(2) The scope of protection of copyright widened
The amended copyright law includes the right of rental, the right of spreading

information on the Internet and right of compilation. And the right of
performance and the right of broadcast are also strengthened in the amended law.



(3) The scope for “reasonable use” limited

According to the amended copyright law, the broadcast station and the TV station
may use the released works of others or the published tapes of others, without the
permission of the owners, but shall pay reasonable fees for the use.

(4) More power given to the copyright administrative authorities to fight against
copyright infringement

Other than the power to stop infringement, to confiscate the illegal income and to
impose a fine, the copyright administrative authorities have also the power to
destroy the infringing products, seize the material, tools, equipment for making
the infringing products.

(5) Explicit provision on infringement remedies

The amended copyright law explicitly provides the method of calculating the
amount of remedies, which is provided as not exceeding 500,000 RMB yuan.

(6) Pre-litigation measures

Include preliminary injunction, property preservation and evidence preservation
before litigation.

(7) Burden of proof

Under the amended copyright law, the maker, publisher, distributor of the
reproduction, the renter of the motion pictures and software will be subject to
legal liabilities, if they cannot prove on the legal source of the products.

IV. Several Issues of Civil Procedures in Respect of Intellectual Property
Cases

1. Jurisdiction
Jurisdiction by level:

According to the interpretation by the Supreme People’s Court in 2001, the first
instance of patent disputes shall be subject to the jurisdiction of the Intermediate
People’s Court in the place where the provisional governments, government of
autonomous region or municipal city is located; or the Intermediate People’s Courts
designated by the Supreme People’s Court. At present, the above-mentioned
intermediate courts have jurisdiction over patent disputes cases for the first instance.
In case some other courts need to hear the patent disputes, they must gain the approval



of the Supreme People’s Court first.

About the jurisdiction by level over trademark disputes, the Supreme People’s Court
recently issued an interpretation. Under this interpretation, the Intermediate People’s
Court or above shall have the jurisdiction over trademark infringement cases for the
first instance, while the Higher People’s Court may, according to the practical
situations in the area under their jurisdiction and upon the approval of the Supreme
People’s Court, designate one or two basic people’s courts to hear the trademark
disputes as first instance courts.

With regard to the jurisdiction by level of copyright related and other intellectual
property cases, the basic people's courts shall have jurisdiction as courts of first
instance over civil cases, unless otherwise stipulated in the laws. For major cases
involving foreign interests and cases that have major impact in the area under their
jurisdiction, the intermediate courts shall be courts of first instance. The higher
people's courts shall have jurisdiction as courts of first instance over cases that have
major impact in the areas under their jurisdiction.

Territorial Jurisdiction:

According the Civil Procedure Law and the relevant interpretations issued by the
Supreme People’s Court, a lawsuit initiated for an infringing act shall be under the
jurisdiction of the people's court in the place where the infringing act took place or
where the defendant has his domicile. The places where the infringing acts took place
shall be classified as the places where the infringing acts were undertaken and the
places where the infringing results took place.

With regard to the disputes related to Internet, relevant judicial interpretations by the
Supreme People’s Court provide that the courts in the place where the infringing acts
took place or where the defendant has his domicile shall act as courts of first instance.
And the places where the infringing acts took place include the places where the
alleged network servers or computer terminals are located. When it is hard to
determine the place where the infringing acts took place or where the defendant has
his domicile, the place where the computer terminals and other relevant equipment, on
which the plaintiff found the infringing contents, are located may be deemed as the
place where the infringing acts tool place.

2. Actions Before Litigation

Although the Chinese Civil Procedure Law provides provisions on pre-litigation
property preservation, it does not have any provisions on preliminary injunction on
infringing acts before litigation. To stop the infringing acts timely, and also to meet
the requirements of WTO, amended Chinese Patent Law, Trademark Law and
Copyright Law introduce the provisions on pleliminary actions before litigation,



according to which, the pre-litigation actions taken by the court in respect of
intellectual property lawsuits mainly include injunction on infringing acts and
property preservation.

According to the above-mentioned laws and the Civil Procedure Law, the interested
parties, requesting for pre-litigation measures, shall provide security. The people’s
court must make a decision within 48 hours upon accepting the applications. Where
the applicant fails to bring a lawsuit to the court within 15 days after the court decides
to take actions, the court shall release the injunction. The decision to impose
preliminary actions shall be carried out immediately. If the alleged infringer provides
security, the court shall release the actions. If the application is wrong, the applicant
shall indemnify the losses incurred to the alleged infringer. In case the interested
parties are not satisfied with the decision of preliminary actions, they can request for a
review, during which the actions will not be suspended.

3. Evidence

Evidence is an important issue in intellectual property lawsuits. With no evidence law
in China, there are only some principles in the Civil Procedure Law to rely on. So it is
no wonder there occasionally occur some situations of ambiguity. To fix this, the
Supreme People’s Court issued in 2001 the “Some Provisions Regarding Evidence in
Civil Procedures”, bringing great impact to the civil proceedings. These provisions
provide some guidelines for the court to properly acknowledge the facts of the
lawsuits, to hear the cases fairly and timely, and safeguard the legal rights of the
interested parties.

With respect to the burden of proof, the Interpretation of the Supreme Court stipulates
that the interested parties shall bear the burden of proof for the facts to support his/its
claim or the facts to rebut the claim of the plaintiff. When it becomes difficult for the
interested parties to collect the evidence, they may request the court to carry out the
investigation and evidence collection. For patent disputes regarding a new patent
process, the entity or the individual making the same products shall have the burden
of proof, providing evidence to prove that the products were made with a different
process. In case that the burden of proof is impossible to decide, the court may, in
accordance with the principles of fairness, honesty and credit, decide who shall bear
the burden of proof.

About the investigation and evidence collection, the Interpretation regulates that the
court shall, upon request of the applicant, investigate and collect evidence. With
respect to the evidence that is preserved by competent authorities and cannot be
referred to without the involvement of the court, or the evidence that involves state
secrets, trade secrets or the private affairs of individuals, or the evidence that the
interested party are unable to obtain themselves because of objective reasons, the
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interested parties may request the court to investigate and collect the evidence.

With regard to the time limit for submitting evidence, the Interpretation provides that
the court shall send the notification on burden of proof in company with the
notification on case acceptance and the notification on response to prosecution. The
notification on burden of proof should state clearly the principle for deciding the
burden of proof and the requirement thereof, the conditions under which the interested
parties may request the court to investigate and collect evidence, the time limit for
submitting the evidence and legal results of missing the deadline. The time limit for
submitting evidence shall be at lest 30 days. The time limit can also be determined by
agreement of the parties concerned with the approval of the court. In case that
evidence is not submitted after the deadline, it will be deemed as giving up the right.
The evidence submitted after the deadline will not be taken into the court for
cross-examination, unless the other party agrees.

About the cross-examination of evidence, the Interpretation stipulates that evidence
shall be presented in the court and cross-examined by the parties. The court does not
rely on evidence that is not cross-examined for ascertaining the facts.

About the examination of evidence, the Interpretation stipulates that the evidence
raised by one party will be consider as justifying if no sufficient evidence is provided
by the other party to reject it. The expert conclusions made by an authentication
department appointed by the court will be deemed as justifying if no counter-evidence
or reason is provided to refute it. In case both parties raise contrary evidence, but
either of which is sufficient to invalidate the evidence of the other side, the court shall
affirm the evidence that is more justifying.

4, Remedies

For damages of patent infringement, the patent law provides three methods of
calculation: (a) the losses suffered by the right holder due to infringement; (b) the
profits gained by the infringer from infringement; (c) if it is difficult to determine the
damages in the above two ways, appropriate times of the royalties for licenses for the
patent concerned may be applied. For those that may refer to royalty for license, one
to three times of the loyalties of the license for the patent may be used to determined
the remedies, while in case with no royalty for license to be referred to, the court may
determined the remedies from RMB 5,000 to RMB 300, 000, not exceeding RMB

500,000.

About the damages of trademark infringement, the trademark law also provides three
methods of calculation: (a) the profits gained by the infringer through infringement
during the period of infringement; (b) the losses incurred to the infringee through
infringement during the period of infringement (including the reasonable expenses of
the parties infringed for stopping the infringing acts); (c) where the above items are
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hard to determine, the court may according to the case, determine a remedy of no
more than RMB 500,000.

With regard to the damages of copyright infringment, the copyright law provides three
methods including: (a) the actual losses suffered by the right holder; (b) the illegal
income of the infringer, when the actual losses are hard to determine; the above two
remedies shall also include the reasonable expenses of the right holder for stopping
the infringing acts; (c) where it is hard to determined in the above two ways, the court
may according to the case decide a remedy below RMB500,000.

5. Suspension of the lawsuit in infringement cases

During a patent infringement lawsuit, the defendant usually claims invalidation of the
patent concerned to refute the plaintiff. So it often occurs to the court and the
interested parties that the proceedings have to be suspended. The Supreme People’s
Court issued relevant interpretations regarding this matter, which provide the
following basic principles: (1) where the defendant requests for suspension, hef/it shall
file invalidation of the patent concerned within the time limit of submitting the
defense; (2) the court may not suspend the proceedings, in cases of infringement to
patent of invention, infringement disputes in respect of the patents of utility models or
designs that is sustained by the Patent Reexamination Board; (3) for lawsuits
regarding infringement to patents of utility models or designs, if the defendant
requests for suspension during the period of defense, the court shall suspend the
proceedings, except for some special situations; (4) when the court decides to suspend
the proceedings, the court may decide to take provisional injunction at the same time,
if the patentee or other interested parties request to order the defendant to stop
relevant acts or to take other measures to prevent the continuity of damage, and
provide security.

6. Attorney Fees

In order to carry out the principle of full damages in intellectual property infringement,
the court may upon the request of the interested parties and according to the case,
include the reasonable expenses incurred to the right holder for investigating and
stopping the infringing acts into the damages. But it is only upon the request of the
right holder that such expenses are to be included in the damages. TRIPS stipulates
that the damages “may include appropriate attorneys fees”, allowing quite a large
space for the member countries to determine by themselves. In case hearing, the court
may, according to the case, determine whether the defendant shall compensate the
plaintiff for the reasonable amount of attorney fees. But relevant cases show that only
in case of intentional infringement, the court would decide that the defendant must
indemnify the plaintiff for appropriate attorney fees.

V. Administrative Protection to Intellectual Property
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One of the major characters of Chinese intellectual property protection system is the
role relevant administrative authorities play in IP protection. It will be more efficient,
faster and incur lower cost to use the administrative measures to solve intellectual
property disputes. It fully demonstrates that the state governmental agencies are active
in dealing with intellectual property disputes.

The Patent Law provides the legal basis for two-channel system in solving patent
infringement disputes. For patent infringement, the patentee or the interested parties
may bring a lawsuit to the people’s court or request the patent administrative
authorities to take an action. The patent administrative authority, when determining
that infringement is constituted, may order the infringer to stop the infringing acts
immediately. Where the interested party is not satisfied with the decision, he/it may
initiate the legal proceedings in the people’s court within 15 days upon receipt of the
notification, according to the Administrative Procedure Law of People’s Republic of
China. If the infringer does not bring a lawsuit to the court, nor does he/it stop the
infringing acts within the above time limit, the patent administrative authorities may
request the court to enforce the order.

Similar to the patent system, the Trademark Law also provides for a double-channel
system for handling trademark infringement disputes. When trademark infringement
takes place, the trademark registrant or the interested parties may initiate a lawsuit in
the people’s court or go directly to the administrative offices for industry and
commerce. The administrative offices for industry and commerce have the power to
order the alleged infringer to stop the infringing acts, seize and destroy the infringing
products and the tools for making the infringing products and counterfeiting
registered trademarks, and impose a fine, when they decide that infringement is
constituted. If not satisfied with the decision, the interested parties may, within 15
days upon receipt of the notification, bring a lawsuit to the people’s court in
accordance with the Administrative Procedure Law of People’s Republic of China.
Compared with the patent administrative authorities, the administrative offices for
industry and commerce have greater power in handling trademark infringement.

The Copyright Law also provides that for copyright infringing acts that also are
detrimental to the public interests, the copyright administrative authorities have the
power to order an immediate cessation of infringing acts, to confiscate illegal income,
seize and destroy infringing duplicates and to impose a fine. If the case is serious, the
copyright administration may also confiscate the materials, instruments and
equipment mainly for making infringing duplicates.

According to the provisions on customs protection of intellectual property, any
product that infringes Chinese intellectual property right shall be banned for import or
export. This duty is assigned to The State Customs and local customs. The State
Customs accepts and permits the applications for recordal, while local customs decide
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for the seizure of suspected infringing goods upon the request the right holders. The
customs may also act on its initiative to seize goods suspected for infringement.

The author is

Attorney-at—Law, Patent Attorney

President of the CCPIT Patent and Trademark Law Office

Vice Chairman of the China Economy and Trade Arbitration Commission
Vice Chairman of the China Maritime Arbitration Commission

14



Seminar on Recent Developments in
Arbitration Law in China

IO WTO £ R BRI FIRRE R

ZRILE



DA WTO J& 7 B 43R FE AR i

=5
(200243 B 25 HD

HAERE:

v FREMIRFBIERIER

F B 5 TR AR B B E AT U

ATERMA WTO FEARFIERNEESN (SRE. BiRE. G0
MIRERREFAETEE (B, EE. Wi, BERE. sk, 25
BB FWEE

R BITERST

« IR EREHERE

~N N v R W e
) 7 ’ ’

—. PEMRFERILE

FEMRFRPHEGR T P EREF RN\ TER0M, S LFSERA
th, FENMRFREFHEFEFER, ERESEENTILE, FENMRFREREEL
EFREE. ERMTE. DUTERERMERT R ERMIRBUERIESR:

1. (PERFREY, 1983 E5LHE, 1993 4. 1995 &, 2001 £=ZREM.

2. (PEEFNED, 1994 FLHE, 1993 FH 2001 FH KRB,

3. (PEZBEREY, 1991 TR, 2001 F£E2.

4. (FPERPEHBRESE), 1993 FXLHE.

5. CGHENBRAFET &), 1991 SE5CHE, 2001 FEBH.

6. (EEAHE B BRI RIFEH), 2001 F 10 ALK,

7\ CEERENAFRURI&BI), 1995 SR

8 (HEAIF AFHRIFEBI), 1997 LK.

O.KETHXMEEEN. (REENY. (FIE). (BRE). (&L, (B, (%
Y. (N ZFRBIDEHD. (FERFIFHEEELH) £%.

R 2 L AR RUHIE LR, ERRSEMA T BiF LR SR EENF RMIAFRRTH
EFFE&L, FEMXEERFANAEHRT PEMORFRAFREANERAE. FECE
IR B AR BRI B R & A B EE:

CIRP AR EEAL) (Paris Convention)

. AR XFEERE/RB ALY (Bern Convention)
CEFEELRA) (PCT)
(FFEREMDEELLA) (Madrid Treaty)
(Db RSP MR E RS LT ED

CERE R EDED

(e & ERIEMETE&L) (Budapest Treaty)
(R EDFRFEGFLL)
CRESISHBEARLLD

O 0~ N W e
P Y O " £



10 (5 ® BH XA~/ EHML) (TRIPS)

10+
115

=, PEESIRFREEYATEORT

AR, EOARERIAIS. HH (RFFLD) HEE. ZHRER

ERNAE, SRR RN R E AR A N ER T

() BEAREER. BRARERREFABIE REASIE) fEA
R AT

) EEARER. SEE4. HHT. ARKRIBEZARER. BRA
Rk B AR,

(3 HEARER. FEENE 300 SAFRARER, HHESE. TR
N — R A AUE.

@ ERAREE. SOEMETNERTEEARER. FLEEARE
B B SRR

ERAAFALR. S B IR, BRARPRR T RAMEEE FEEAA,

EEERRER AN FENEHRNET TIE.

HERIR. FERRLRF RN TR, CXBARBRER S

FEMBIFET I,

hERALS. FERNRREFFALREN TR, EXERHLE MR

FHEBT,

ExEXaE. PEEXEERTAVERNHARRAERERTIE.

ERRLE. HUE. AREYFRARNSEEE, FEAIE,

£4. MEREEH]. SHENEIHILEFORTRRES, AELES

AERss. ERBEERTYL. BRERAS.

£4. 0. BIAR. ZHIAREERTARES ARBERLERFEN

R, AREFERAYS. SHTARTARLE. RE. LOFELESTA,

SERARRTHNEEELBENT Y . S THREAR LALLM ETE

BIf.

&4, TUITREREI. SHRTHERRIZEFNNAHS, AR

EIS BT 4.

Bk, BHREXATRENLBSRBIE L O HY.

EXRREERBHERASHERNER. DXRRART2EF-R RS

RERETE, S4HANERREXRRANES, AFTE “HWEE= 1

ST,

= ATEMNIA WTO §1RFHUER 115 3UE

I, FHEHEEEY:

(1 FRTBHEE. REMEMENEFRNERR: F=ROSFRATRE
LB ARG, SR, #E. BOSF=8:; FENEFRATRELEA
ERTFTERMER. %8, #OHEFEEEMEN=A. FefEn
AT “HFEHER (offertosell) MM, EEFEREHMARF EEH
BRI 5 RS K H R, ATRE T TRIPS fH 2 ER.

(2 HIEAEEFRE A" EH. BEREMSSSASREE. S8ER



(3>

(4)

(5

(6

N

(8)

)

FERBAT AT AR, EHAEE5RR LN TERAERT, HLBRA
ERATRZHL. REFERENE, ESAERMENER T EERsE
REFRMBETRTY, REEHEBETEN, ERIFHERIRE
BEEEE, MBETLHERRESE, W UAREEET.

BT RITHEENRE. EEARREIFIBENIRE, 5 TRIPS T4
HITEHRIERAR . FERERE, SHRAFIERTRBAEELESR
B SEHERITH, MBRRENFIEHSHRELRINORE, TUER
VFRIE RIE BRI A5 1L AT AR = R 2R
BinTREREBETENNE. REHERENERREREHTE
75, EBRPEFEE XA ERNPH—R: SRARARRRTE
FH R, BRRABRSHERIUTAFRRRMFE. ZERHSBNFTE
A#RMEH. KPE=MNAERESBTRARHTFEHRY. FEfE
PHAE TRERENTHERY: RILERRREEE, HBNFAR
BERIMZIMNRARERRAREHARESHARHE; HRNANSR
REERUARBHFEELURTN, SRZTHNETERROEHEE
B5E.

AR ER. BRERERE, M FEAFEUMIARIHIEFRERT
HMRERZBRE. T 5 TRIPS WERMAF, FEMEAEN FLHFT
RIS IR T AR T30 18] 3 eR ik B 4

LREERTHEN. BERZEAEEREERTENTLBRAFLE
AT A FFIEER K. FrEfEEREER TNTELABRIBEERS
EZIEBRITH .
BiiEERARABANA. B TELHEFHEERIHITEREE, ATHLES
AHEMEFRANGARR, BRAAEENETLEES), HEMERE,
SHFREFRARERIUFAR, ERTUEREFARLEEFH RN
HERRRE.

BREIFT A& . BREMNEAEREFFTEESEREEAFT. a3
FIZBENFT . KESFREFT=FER. FERERESE=MERET
B, EXE—RALN—KRY “ REEZFLFHBHBEARARHAL" N
T4 T TRIPS HIEK.

Hitsd: BHRITEEEBEASTLHMRE (EHRETRERBAT
2%, WEHERERNAFTRN 10%); BUEREHERF: ElRsE
BIEEFHNER (RBAEXE1RHH): BMERSE (PCT) MEXA
%, FHEFOEXER (ZHEHHFLH. RIIERREHAFE
gE EFRAEN. RARN. THEFEZA. SMMRIEFREHE
%),

2. BRENTIEENR

(D

(2

(3

mRES. BRRERE R ARAMMETE A U A sE R E bR,
PR AR AT KB BRA, HEBRAT L REER BT,
BRHRER. BERREAEXE. BRREAET L FEERER. 5
BREEECA A RSB ERA. EARERBALRNERSEANER
REFHAAENE, AEXE BF. F&# #HF ZBEENREH
2, LR PR EFEMHAZE U R EEMRER.

FATFERE X . BRSO ERENERRERHRS B, 20



(4)

(5

(6)

P

(8

€:))

FERENNE, EMEAARERRER. REBER. REER. EHE
. EAEGREBEG. DERERBARE OEM, HRASRAER
HiEH P EE, UREFREEZEATRATENNSE. EHRRRE
MERBERNERS AT REHNARFTES, T aiZAR USSR
REMFETEFERERE, AUERZRSRERFHORLE™, R
B HlEE. RRRE T ERRATE.

MBS, BEREARGTEAARETEHE, ZHANERRE. 7
FRELMAOFTEEH RN ERERNEANBRFTRE. ATH
4 TRIPS (B XHE, FEIMENE, BRTEFRAIRERS, M
BRFERETZAREFTRRORE, RPN, TTFEMFRECH
(ELEERBEMBPRLRR.

HEFERY . TRIPS F (BRAL) HAETHRAFEFNEF, W
FERRER R EME. TRET, RECLKRE (BRAA) BERX
WEZBIRHATRY (B 1 1993 FRFFFRE RS TRERBAFERWE
N EEEM “Harvard” BHRR, RBER: AFEEM. HS N 1994
FSERTHRLBEERAZE MK €M “Yarlboro” fEAHREmEENE
ER, ABER. FILER HEEA 130 ATERPIZERRA
NHIRZE, FRAMEMS TORAE: “HAEREE XKL & PIFEm
AR RS BIREEFMUARETEEIMNBEER, F5SERE
8, NFEMBEER. 7 AR RERE R & FiFE M A
REH. BUNEREBACLEFTEEMNREZER, RIELA, BUE
ZHAFIRIAANNETRERIREN, A FEMFELER” . HB
WEEME T NEREBWIHRMER: (—) FXLRAN ZEFFHIHGEFE
£ (D) ZERERNFERE: () ZERNEMES TERRFERN
[, BEMBECE: (0) ZEHEARLSEFEZRFMER: (A) &%
AR EMEE.
FIEERGAEMOARER. FRFERRE “EMERY” 5 “REFELR
7. FE, XEEEERUETSEREE. BAREEELAEIER
SERMEN L, AARFGRMACLERF ECER I EHNRRES
B CHRIRREEM. € “ RERIREN 7R FMATE I #ESEHF,
EABUANESFRIRAETMEABLEAH T —EHMURIF. 7 A
RESTHEREMAGENHMRENA . WL §B. B,
SMBITERARUR SV FEE,

BT RERHE. FEMERFXTRENNAE. BRRESHES
X LESUERMELATE, BESREESERRFONE. FHF
B P RERTRERMPATAE,

M ITREZH AL FEANE. RRARENE, BRTHEERLFENE X
PRBEINEFRE. BiRF T FRE ., ERRASENEROREE.
HERFUORERERYE. FEAEEMTLUFATUR LRR TR
ARZEBREFAMHE.
XRTEREROTELE. RERENE TR AT B BT,
BERSEFERBUTHRBER K. FRREERN TITBURI 1R 4R
REBD . B CTRIPS MME, H THHBRESIERENRE, TELE
FRETHTEAHRNGRET, #ELRHFLFRIHESH BRI



(10>

(1D

(12>

HEWRE, HEFTFLHR. Bk, FEREAE, THTREEH1L
ERERMAHAZRRITARILE, TURSIIEERRITH, R
HERWE R, HALUTK.
TERNELBIUTANTR. REAEN T IETHEES 1ELBR
TANFERIEME, FRRENRRIE 7T TH0 MR R E LA
H: (=) WEFXEEA, BEFXER: (D) BR. SHUEANE
REF. KR, hEREMATEL (2) ALFABRBRIGSSNGITELR
RRE: (I) EHNEFMARLMAFITEHRNDS.

AR S, RERENE AR SR @R ERI
1) B R AR BT 3R 18 () 718 BB B R A ZE SR 1A BB e (R BT 2 B (37
K. FRAMEAE, REMFEEEREOBERE, ARRAERIUEEE
RFTRBHIFIE, REFRRVNAERFIURREERITZEMHRE,
BEERNAABIERBUT A IS ET . ERRAFRSHARE
BERVABERRE R A UREN, FRERERETETHTTUTH
B M.

FATRE . RERERMEIFITER, FRREEmIE. “BiRE
MABRERERRAFTIERIERMA EELRHESRE S LHERIEHEMA
RERRHITH, WARRHEIL, BeEXaENER R URAMIRE
8, ATUERFIRARER B IERNESF LR RIT AU~ RENE
M. 7 FEANERRE: “ABLERPUTH, IR RKKREE DEHE
DRBRER T, BAMNEMAREREXRATUERFIAARERS
HREIEE.”

3. BENENEERH

(D

2

(3

(4>

(5)

(6
(7

FRTEEVZFHHER. FEENENZENEEREFTRATRHALE
M BREER. REZEAEMR.
FRTEERGDFTEE. FEEBEMAT HEH. 5B NEEHR.
T4, FEERUEMERT RERH HBRHRE, e REHFRE
FHEXERBBTRE: AXL&HR. FLHFX. FESNRAMTRAL
BB GRS &, FEENEEHE TICRIERNENL: THRETER.
1 BB TR MR S O BB B E B AR, R A RRIEERESR
HEAR DU O B4 B R ICARE & o 3B BE L 038 PR & T LAR BURRA AR 77
“SEER” MTEEARRE. REENEREEFELEERCAER
MEFRELNTBRE. BNETHEZFERAFT, FLTRH. FFE
FERUERE, JTHREE. ENE BRI AESRRNESMEZ AR
TG, TLURRHFA, ERNHSTHRM.
ZERUTREESTAE T ERNELRMEN T . EFERITHEERT
BT T URAE LR EERE BRI, EERHEEERN . BT
BT SRR SHHE. TR, REFE.

B T EERERCE AR TE. FEEERRNE T REBEH
ot E AR, AT TEEREAZE (50 TTUTD.

e TIRITHRH (EIEREUTARIFIH = RERMERRE).
BEEREAE. FEERENE, TRSNEEERERE T RIERTS
EENN, SHSNRITEREAREER. KEERESRRNHEST
BEE AR AT HEKNEHSE SEREN, NARBERRE.



M. siRFERREFLAETHE

1. BEIE

REFAEAE, “BHRRUTHRENTE, BRUTHREERENEBARZRE
577, RIFEZAERMIAFERENMAXTERNBHNKENES RN

HTEGRERLRSEEMIAENECNEHNEENE, BRARERT 1992 FEHT
X AERE, ZAERENIE, SHUAERHEBEREARERBENTRARERER.
BB ARERT 2001 EHAIEEE (BRUNETRE) #TXHE, TRULH—FER
rBEE. BHK. ERETARBRRESRNFEARERNER AREREENTFEAR
ERER . RREE RN, B LR EF AL NP RERIRE A EFRM4H —FER,
FEERFHEARNRE. FEEFEANEGFEER BNETREL-HNENDRRE, BF
SEFLNETHEE. B, 84, BEK. EETERFERTEZARERAEEAR
EREZEENTEARER, SEENTFAUARRGHN—FER, MR MEREFBEK
LHFEBEAEERBSEAUNRGEEN, WNLEERBERAREREE. XTHRME
RS RENEHEETE, BRAREREEEH T (FRREEENERERENR
B), BERiZERE, BRENEGNE—FRHEEPRULARBRER, SREARER
AUBBEREXWEGER 2ERARERAME, ERABTHE 1-2 MEEARER
RE—FEN. XTRNELMRHNMATRENRGHNRANER, NARBRIFETX
MELE. BHER, —BMEGHERERERE, EXBIRGNEBERFTEREHHEY
HYPREREERE, E2EFEREMNRFNANEGNEENREFaBEARERER.
WIBEHXAEEE, ERFZARERATLIRERBEERE. FARNESH A/, E4BHER
FHER, RUFBR—FRENFNEZEL, RESARERMHEETHE.

RFMAFRENRENRBER DT, BREARER (FHAULGETHE) BETH
BRATARRERSFEMEREETHRNENS FEEERRBUT v b Lt
RREMPN . FRASHBERE: EERILEYH. CHAFESANMERa06E. 8. &
WHE. HE. #OSITHHOEEN: SRR ERITAINEHN; KB TEEER
BRFRIER. FEHE. B8, HOSTHNTHHED: SR TEFIF RROSIHE. 8545,
FOST AL BEMASRNITALESR. FREEREEHE ERBIITH BN
GREEM,

EEBRYT, HERIF-RMFEL. HERERNEENE2¥3ELEAZER
EEY, BFHERNEREMI—B. NEBEREARERN (BRAULETHE), W
REEMREGHIEERERL, RERHES, BRTREET 58Em R 51,
FEMARERAEEN: WRUSEESHEEIXAREERY, HEMAREREE
B, HEEZRNEENA VN, REENEHEIRBRREEE . 8T h0,
HEMAREBRETHER

B3t S FSH XMEERRAUS HARY AR RE, B A RERNE LTEEEN
. MEZERUREGERIUT IERRE R EFEMER SR, BRT I REESTHE
BAERBUT NP RS2 T EN LIRS R R . XT3 LU S BT h M R4 5 B E
HE, EERARNABN T EN LIRS R EFERT LA BT R,

2. FHTHE

FENRFEEAAT RV FEREONE, EREE X TR LBITINA KN
o AT REBLERBATH, RRATHE V0B RER, FESHE. BRENRNEE
BURBOATHEXFIREOIE. REU L EEIE, SR RBRIRA DRI



FEAERSEF LBRAUT ARV =R LW R,

ERERBEEMRIFETIONE, YEARBIFIEEER, VLB E, ARER
EZREE, UHE 8 MTREREE. EERSEERIUFNRERS 15 RATERNY, &
BN SAERRIFRIIE R RE . WRBERBUFITIER, MR BT, mEkEEAR
$HER, ARERNLSBRIFAEE. MBESEETHR, 55 AN LR =5 A\E LY
ZHRK. AFEAINFIIBRENRERRY, TLHESIN—K, BESIEEARNE LT
HIAT

MTFEMNRVUES, BERARERT 200146 A5 BRHUT GRINELESHEBRET
ME), HPHME: BOFFLEFRTHNEENYATEAENE4TENARKER
t; RHEFFNFEFRRAATURSHETERMOBETA: ERUATESE. TROEIE.
SRR MARER: F1ERBIT HEE TR AHE R Bk g AR RIBEAER: A
RERREUE LT RATAREETERNR ST 15 B AR A RERN SER e RN
R FLERBUT AR ENN ) —RERBATEEXRENN, ERAETT LR E AR
R, [RIERIREE IEREIEHERE: BIEFIIEIERBUT AR, TR 8§ EEE
2. B4 BEBAREREBERET CGREIEREEHFUT ARG S IEEERREO2
), XPMles ERXTFEHMNEEMEABAEAE.

3. EHE R

IE$E B ERAIRFARBRIFATHEERE. B TFFERFIEREE RERIFELFH
—EEFEWHERE, FTUATETRARMEPAR HE— S AR ER. Sttt BRARER
F 2001 EEH T X TFREFR/IEFENZFTIE). ZAEEBRHHE RN TRERASE
EAEWAES, MTRIEERERANERHFESL, AERNFERFIRMG, AENERNY
BAKEATEFLNR, REEXEX. _

XTHREASENE, ZREERAE: YFAX HCRENFMERMKENELH
REXFIFAERFKENELE RERMEEMIES . 3B AERERREERESTRE
RIiESE, ATLLRiEARERBAERE. BFF-SAHEFERAEA5IEHNEREIFL, B
138 RFE R B B B ALER AN AT I G AR R TR 5 A EIE R . AEERES
EFRER, ARBERTUBEAFREUMEEERERN, S&AFARERIFERBES
IEAEMAE . MEARMNERN, NARERGSEY, MREEEEME, LRSS
RN TR EHMEREH R . YEAREWIEEREPEUSIEHRME, ZIEEN HZH
EEMENFESR, FL2FERZEFMENE. SACHIERN XM AP IEX.

F(FARERABRETEAE, ZAEREAE: ARZRABREILRE, NaKY
B M RIEHT. YFE B T ERE X MR FEH AR KBRSGER B, i R ERE.
B EE. MABRNEE, YEABRENREAS BITIRENEAMF R, HFATLL
SRR AT, YEATUESTHBRANBIELSE, EREER, BXTHEAR
BHREFLSERRNEENN. ¥EAR, WETRK, BEREE. AFANTERER
MEEHITNESELELERUPFEFLE, NETUEALENMRARTRAZEEER
% SEBpTEEE. $EELHEEKETNR. 2RIEAESEIEAERERREAMIER,
SRV AAEY ., — T EEABTEEE XA MEHMEESE R, F—TEEAFTILERERUR
B BiEEH L E RN ST

S TFEGTFR R A, ZEERRINE: EREZRAZEEM BN FET RN HHE
JEEESEE M, SEEMPEESEFRESREL SER., 7T LA EER R i R ERER
. BEEHBRAMEEER. BEHRAELT 0 H. FEHRETUASEANE
—B, FHAEBEAT., BHNRTIEEMER, TARFIIAF. SRR HEEA R,
Bext 77 4 HEA BB AMNE R T BN A SURIE. BEAM. TEFAFRERY RN, X



M7e SE IR RN . BEAESIEHRARSIER TR HE RN, NAEMRAFEE
H, SHETLESERIERR.

ETFIEETHE, ZREEEAE: SRBFARE, BERTUARKTENTHRIERE.
WFEER SR MER R, ERNSERALFEAEFENTRIEE . RIERE RN AR
BLER ST A A —BE AR AT, AT ML AR R AE B TR EF AN A M ER THT.
R H—RREER, BRERANHE LEFRHTIEET RIS BEALEH
WERENTERAEFEREN, BRATRS. —FEFFNMEBEAELEA—F LY
BEHEFRROEENREENRE TSR ARG, SEkEs, EERIHRA
AT R IERE . — FRFOFIIRAE —F4REHRANTERNAFA—FELH
FATEREE R AT RN, THEEREFEIHN SRR AEAFEERNIE
o

(FIRE S, ZAEMENE. ERNSERE LHR, aBFANRE, REREN
RN E RHELAORE. EERTHRPATRIER, 2FAAREEFHRAE,
TLMER AR, RIERNSESEROESHE. RBYE. §5E, SXERERAER. i
BN, BEATREE. O EHE . UEARIFIEAHERIE, MYESERHTHTRE,
HABEBRYT . EANLHEFE, BZAFANEE. IEARTEESRHEN, 2R
VFA], AT LR ATBEAE 5 ST RSB R YT A M AR EIE . HEAT A RIERR S
H—EZLZAFE L THROA R HEREFH SR EET R,

RTERMFRLAEAE, ZEERENE: —TARFARBIIER, X7AEARY
RIVEREHE RURKNHARIERE, ERESHAER N, REERABRHIERFRS
FERMZNTIRMENM. BA. BlF. T&E, DERYRSERNTROEHMF. B
R REBHE, FEMIEREEF USETFREIBHN. TSR MRS R iR
HEHME: —FEEAFBERAMERN IR RER. ERBIEEEHITELN
LRER, BEARFTLURBNMARKEENE BE, TLUAERIERS. XTLEAXNRE
—EXSHRHARIER, ERFEELEBHOKETEXNTIEREL, ERBEFR TIEH
SRR T LB . AT AEARNKX CH AR EEFIAT IR, RN
ZHA, BRIBFARMEHFHRIER 2 LERARS . FiERER— T S FARTILET
EXRBENRYE, WRNTHFAZKRZERNREFATIEERFTA, TLHEE ML,
HOMEEX T R—FEAER S NE RS : BRNX. 2B KRR HIE A B
BER A —BRTHABBIE: WiE. BE. LEER. DREFZZLNME. BiZhBiF,
ERA—BRATREAMBIE. RTBRIMEANES: RISERAEREA—RKTHRKERE: B
BAERANER H— B T EEER iEA RGN 5HRBHE AT X RN BEATHEG
EE, EREI—RDTHEMIEANES.

4. B2 iE

AR (RZEW) M T HHABERFRENIRTR, ERANIBN X LHEIRFER
BEHNREIRECREERBUTANBEZRRXFH . X FERRBEEE, EHER
ETZMRBEHEMAOTETR: —RERABREARZENREA: Z£BARBRFHE
WFR: B, BRAU LSRR EHEN, WTSEZERTTTERRNERSER
T ATEMARBEEROTE, BEARERE XD ESEAERHABR B2
HIBUR AT LR T AR E 7= 2 B RUTE B B B R BB SRS 5 R S i
FEMNERRZRTE. RAASERE N BB UREN, B RENTH SN
HRUBHENT RN SBFERBZRT AR AR KRG ZEMNHR K. BRA
BRI R MR 287 LR B Z B e T3 - BB B RSB R 0 & ER
HRRZRTE. BRARRRFTRBHORN S —RERERANELRETE, X Fmenl



R RN, TGRS ERETE., SR NR KRS B AT HF 25 3 1L
WE, AERNFTEARTLUSEN, ARERTURESFIMET. BRASKNLE
MET . TRETERAROEE. ZEATTORR. BE. HESEE, SRz
AR 1 ZE 3 BERER2EN: RESHTTERARTUSRRE SHETERRS
EAEEN, ARERTURETARHRI. SRARKNERIBTSERE, —REA
T 5000 JTEA L 30 TR TR R EZEM, BEABEIART 50 Ft. ARERBE
BAARERURBERE, TLERAARRE. LRSS BRI E R
HBHEZA.

RTEARROBERE, BAENET ZMHEIR: —REFAEGUHEENERK
FIRBINE: ZEFERRAEHEIYAERERTZANHRK (BEERRAN THIE
RBATAHFRXHKEEF: 8=, MRUEEFRUHE, ERTURERIUT H IS
THREETF 50 T TTLA T HEE 2. :

RTERORRABETEAE, ZEERETZHTX: E— 2B SZER
MAREFRRRETHEE: B2, BEFRRELITER, TUEBERANEEAEET
Bz, U ERMBEEEEN SEERAANGIERRITARIAHAEFZ. £=, 4K
MAKSERRARERNA NSRBI EREN, AARERBERITHIET, AR
45F 50 TN T BEE 2.

KTAURRBERERE, TFE. ARENZFEERERERAE. $FERE,
AEFLE BRERREHENMERRE ERRAFATHIEE HHER - REEK
BEFTEERRBRS R, SBIERESREEREN, MREBERT. BRERLE, #
ETMERRNE M, SR ZEGRAEIANFHBREEN, FREEERE. E1F
PUEHE, EHRMEBEE. SIEETRIEREUR. SUFEAERNN, ERaNETE
HE HEAERRE URLUBRH ERHTESENER . TENKME. REREELNEH R
f R E RRIERARKT. HENSSRTEEREN, NARBERTE. BREFENE
MRBSHAMFHMERTR, EREES NN YR, BARENEHLTLEEEREN, WA
EEREETHHRENNT AN MBATITEIEREEAERIER SR, ML SAEBEE
RE. 2R, BMETAHANRBIEESERRASERE, ERNMRERAFZSRAIRESE
Fig, BOREESRERIS, WTHAINLEEBFERIITANRTE, ERARBER
£.

5. EFBRMEMHHIFILEE

EEFRBFARG P, BELFEHNAMEHEREEHEAREHN. BkRNS
FAEELBIVFAT EAE. BE ARERX B TH XN TEERE. LAEER
BBEA T UL F—&ER: (1), BEEERPEFLAN, NYEESHIAXNEERNEMRREE
EFHIER . FEEEHPABHEERESZMERRERN, ARERFTLEF LR
W, EEFENHELEFIHFANRS. (. ARERZEHRERBENRUDRN
RELEHEFRRLFEERTANNELZAFE. SMBEAEFRNMUG RS, BHEE
ERPRAERESZRERARTRN, ARERTURFIERL. (3. ARERZEN
BRTAFE. SR ERAMSFM, BEEEHPEAERESRTENREHRN,
NREBN LSRR, ERESRERN, TURFLFLA. XEFERERE, A REH
B EMERRASBEAHHERERFHE. QHEENTIRITR: B, BIERHH
R ELEEEEANBEACSAM: C BEERES R EFR BT RHEMIERR
HRFEHBHEABREHH: Do ARERIATHELFIHFANIMMER. (. ARE
B VR, SRIRARE R EXRAERROUEF LT RTHRE XD HIER
FUR B ALY RO, FRATHER ARERESTEFSH XERMEN, TLERE



B FRARI RN —HEHE X T

6. fRIH%

BT B MRERBNRENLEREEN, ARERBETHAGERURRGR
1, TTLLEACR A FRRE. SIEERAS NS BRI EEREEIEEZA, BRE L
REETEEBESREEZ FOTRENAARHER. RERRREENERE, AE.
S HEN S B R EAERAER P HRITR. TRIPS A TFRERZMMER “TU
LFESLHBFE |, BT T RABREAER R BT RENBAKM. FXAEHEEH
BIRARAB—RAA LRSERATREZA, BERGFES, ARERTURERMAER
EERGERBTEAREREELERIANELSBENFARIAR. AXEARYE, AAH
BB M SRS E S M BYRITRA (BRI PRARER 1993 F “X
B minEAR).

7. BEEH

1993 ELBE L&A TWARRF LT R EHAAFNF LRHEHLAFFRER.
LEELATER “WUN” EMEHRN, EMEFNE 0 XKEERE. WHEFER “H
BAND”, “HFREMN”, “BRAUN” EHERLRE, HEXRERL. E=ZATERE,
— Kb hg A RERSFEENDHEERN—HE R LEARUER, BTEEFEN T4
IR, HBEESHER, 4347 T 100 Tit. EERR—FHR, LiFE
BEEER, DR, BREEAIREHIN BRMERRERBIANG, REERYA.

hESR. FERE (BEEF. #8UTHH):

R ARAR AL 1 A

BT (BERBHE, REESEMBEELE, EEBEARE)
BRI

BB EE.

h. BEFWEE

BAEWENRELEMANA LT HERLTEANIIR=RRE~ETAESES
74, NS REELFE ANMIRFERAZ BHEN. ERPERESFNHRRTIREERESR
RIAFERFEHMF, BROEEE “on” —BHL. “on” FXEHL, “FE” PXEHL.
“AFPXEZLUK “ERARMLL” B4,

1. AT BRI AL SN

B ERFEETUERN X TEHEFWMER. REESARERK 2001 £ 7 AH
HE (X THEPRITENNEEZ RBAG R EAERETHMNEE), A\RERE
FEREZMHRMHN, TLUEN (REEU) A (RAEEFESE) SUPHHEX “AF”
s BN, MNEEUTRMEHN, NS AEHEEEM. FRE2 ST AMRERE
ERERRS:

(1 REHEERFFHRENESEREN:

(2) HEHLHATIEFSURMBRSHATRNESE . B, BiRaER,
RESERENEMER. BL2SHAREL, &UEREXARMR:

(3) HEMNZEEREETERSAEFTNE, bTEM. FHIZELNELE
B

(4) HEFZEL0EM. FHEAEERE.

AT EERFENRESWELE/LHE, PRBANETEETEAT R MEBEE
B2 FIIE pepsi. com. cn B EEM AL BFSMELEBAF nike. com. cn K. EE PEG

10



AFFRALR R M F A F tide. com. cn 3 .P&G A T if L E BERI LA 7] safegard. com. cn
2. EEAHFAFFIETEMAT dupont. com.cn . UERHHEDLLFLER, BT
tide. com. cn RAESN, BEERSTFT —HFREBFHHR. ERRERFARRENE
R Z BRI E AL TR, WATIRBRBNGRY. TN T REBRERE0rR, &
R B 75 B M A B B
2. EXRFHAHTIBRELFN
B4R CNNIC F 2001 ERAM (PIOREFVRRINE) HIME, FRNERBRS o
FHB I RFNIRESFE:
(1) HFAEEZEBERFEOEGRG
(2)  ERRHELSEREAER, REAEEUSEURENAELIE:
(3) BT AN ERLRAEZRLNEMTHAAETERTHMN HET
2R R AR AR £
(4) BResH A \TERLnERSERARER:
(5)  BRANE DBRERETREZRSNEMRSERZIRE.
3832 CNNIC T 2001 XA CARRILSERINE), SIER RN gtk
FH&HEE:
1) B AEH 20 B R AR R AR &
) HRIFRERN W 53 A\ AT AURI SR 25 10 A FRAR R R AT AL
Q) HERIRREA MR AR HERE T ERSAZERALEEER
s
@)  BARIRREA MM AXER Rk agE A A EE.
M ERFA G WR R INETT LAB A, F B 105 AL S R R E U 5 ICANN 5
#7 Uniform Domain Name Dispute Resolution Policy e ERN SRR, FARZLE
FEEM ISR RIET XTE%E@&*‘J%E&(%*Eﬁﬁﬁﬁhﬁﬁﬂﬂ%ﬂ%%ﬁﬁ%ﬁﬁu
Y MR RBURIERD, BRI,
(RARMER— SR 2 F R RBENEFEFADSE, HFANABERATRE
T RIBEES, AFFNATMNAERSE ERE. BHAIEH P&G AR HDEMT 1494
5 42 2 E A B0 S A A S BT, AR FEEMERX ATFPEEER
W77, Bhh, ETFREFWRROERDE. ENEEEE. BTHE. BEAERESS
HEFHTHROEE.)

e MIRFERETBURY

CFIEE‘J%ﬂiﬂ?‘ﬂlﬁ#‘%ﬂﬁ&‘]“ﬁﬁé%@'é‘ﬁ“ﬁ‘?’iﬁiﬁl%ﬁI'?Eﬂiﬁ?ﬂﬁ??ﬁ%i%
BVER . DMTEE BRI AR A K A, AR E SR EER. SEARRK,
EeapIRARE R R MRS, S IER BT R, AR A RIS R U8 BASKAT .
B4, UATHFBRMREIAFRERAE, AT T BFAUHHSX F AP RURAULE
HEPANGA, BATURBEEE, BERREEE, ERTERRRITA-

LR T RS R AT EERBUBST TS RASH, FRAA
W FE L RAT LA ARERER WA LEREE SR TNSNI1LE, EEETRTHE
HIERI AR, AERAUT A RILEY TS BRI ENE L RRAT R, BEATRA,
T AR ESERSZ BT RE KR (chip N RAFETRIFAE) MARERER.
B BIH R M L RAUT A g R TR RO T 17T LA B A RREE R R BT -
TSR TAE AR TR S B LRAUTH, TR S AR U B, (B R AR,

1



AT LARB I E I IS ST AR, AR, SEATLKE (PEARKMER
HERE) MARERERR. X FEEMASHY, FESHITANSITERESHREFT
AN BROEERTE, TUEASERASAEUTHRR, BEEEREN, TULRTT
PRSI, dFUESHEREREHER. LIESHTEEREHNTEN, FELTAT
KRS TERNESREFTFLS, FATLULETTUTHTNR.

SEFSERLY, BiREthEY T AERRERNSAE. SFEERTRIASH,
B AR EXEATUAERERF, tTUERIFTHERRILE. THEEN
TR ER A RIBAURIL I, RS LEMEEBRITA, Bl HRENERATTHATH
RS, WEERERTRN TR, FTULUTAR. BFATLERESRE, 7T
H 4 EEMY BE-+RBRER (PEARENBETBIFAE) mAREREFR, ')
APHREREXARBITN, TRTEREER T B EERRRTIT. THITHEERIIE
BHE RS, ERTUREHTRM, BREIRN, XFATUKE (PEARK
MEREFLME) MARZERER.

SEREEFI B, TRSTEERNTEAER. BT LR AERNERSEFLR
BATY, B, HRENERTENT AN, KEERE ERULNTHERIIRESEZK
BEEEREEIT R B, S R ICA M B AR 94T A AT AL AT IE T LAAT A T SUBR
B 1. WEHAEXLEAN, BAESBEMATRRERNER: 2. BH. SHAFASER
ESEXNER. RE. WBUEELMHXER: 3. BUSEABRAFRILMAEFR
ESRGTLRIGRE; 4. RESRIUESHFXNY&K: NFIERIEBEREMAE
WS, TTUAES M. (FF): 20004 11 H, CCPIT #5 TOYOTA £3t, BEILRE=
MREEHTS, BT 100 2/MEREMNRKERERMIERE, % TRIERETHTHS
B, RESTIHABRER, BTTHAME. 10KE, 10 RLBFLE 10KLTHERET
EAZHILRAZFERE—RITS, —EBREEATTMEMRER, % 10 RFXF
E, BRARNRNEMOEBILE)

ZERUEEAE, X TEENRPITARRRE AR EN, EEITEEERITHER
RTEEILRIUTH, BEIEEFRE, B ERENEHR, HTLUTNR, BW=EN,
ZEERITREER I TETURREER TR ERRES&NME. TR, RE%. (X6
1995 4, REHEZHESBRFIIRERZTERHERL., REXBTFHRARDREGER, &
., HEARITESRATNSHEZN VCD, BRETHLSAAAMNEEN, EXHITE
& &8, HRIFARZEN, Tl BRHKIT LR VCD ITARBEL. BERRIERSE
IERATRI VCD, BWEFRM VCD # &K 1-2 Tt.)

REEXMRFRRFEGINAE, LRZPEEREFHERFEMRFRARY
FibEHO, X—EFHEEXREENEREXAR. BXEZFETHRANEEHIEHFLU
HhHE, ZHEXURBNFANRE, RENEBERENEY. BXECRUHEOKYHE
RAUVREER, ARTLNE. BXMBPRENRYENE 1S HRFHAE (FX4HEA
E&RFNRITERRARFAATRERT I TRBHRSIN), 28K, ER. SiRE8UTR
BITAERIWEDEXTUREMNLE, BELEEZBEHARLOME, R 1999 £ -8
B, BXRERBEE ORBEDMEN 9400 TRART.

PAEARSRATBUAR I RS R AR5 VBN, RER TRBIINEERUTBUEE R 1K
ERPHRE AT EREE SHREMNITERN TR LR RUTE BRI
WARHRIEERAT, TEHITNERFAIHESBNANER, BRXLEFRHZH
RENEREE. (REEVMEXEERTRERBREREI—FRESSETR, Fks
TRIPS hEXRT “HELEENELTRICRENE FHRHBEVEYS” HERFRAE.
2001 FRREMEEAENE RATBHREBOFNE, T LRKBER BEHR.

12



. MIRFEREGRERE

RBLTRITEEMRFRERNEETR, FEREREIESRORM, HER
FEAURFHEREAE. BEXAME, WIXEHETHYELERERE “Ghit”. “E+
EBRERY BB CUETBRES, REXRIEMNE. CEREEYSNAKE
&, ERERAT MERES. 20005 10 A, THREEHEATRESELTREEY
BE, FREEBRLAZHT, SARNIINE, EPXHERL 0 2T, SRERE
I AREBRFE, RFXUREEFTEEA 6 FER, MRTHT LT ENERRIE

B.)

(FEARANMEMZY FUTRFRICMIAFRENNE.

1. BRI ERE

(1) REFEMBRIEAFAT, ER—FHELELERSHEMBRERNE
¥R, BB LLA-EERIERN, Hale.

(2 HERGEREEMAESRNER, BETUL-CEFHERN, FaL5is.

@) v EEHEMAEREARRREREHNE. EaRENENER

iR,

BREAE-CERER, Fafis.
2, FRRVNAOMERE

() EEMBAZRH, FWEEN, L=FUTHFHEMNRERR, HLESE

Bafig.

3. EENBRRAAERE
) LERA B/, FTIERL— BETUL-CEFHEN, F7E:

(—)

(=
(=)
(M

REZERNFT, ERIRTHICFER. FH. 28, 8.
FERIER. THEYLBRM R R
HRMAZH EF HARAR A E BH;
REFERBHEEFT, THRRKTRBFEHREREN:
e, HERERAZZHEARERL,

2 LEFNEN, #HERASELRARHENES S, BEABEHEX
B, =FUTHREMNRERRL, FLREELTE.
4. AVHMERIOHFRE
()  BTFITHZ—, SHUBERONFAERERRRY, RETLULE
FHPERN, Fatfiz:

(=)

(=)

(=

PLEEST. FIEE . B akE BA A E S F BRI A B i ki
EH:

B E A EE RV ER LRI TR T B R AR RO R Mk
BAEE B9
BRATHEBRNHAFTRRTELBELER, KE. £
A& Avr b AER R ERN R E .

(2)  BmERE NIRRT, . FHAREREAANRLREN, URE
A ARE L .
5. SHRFRURBUE RABTFIRE
(N REEMBERFEANT, ER—FEK LEASHKERERERNE
bR, BRTHERZ M, RETEF:

(—>

MABREMANEMER, FELEREE T T LA

13



(=) BABEERAERER, FEEEREERTITULS,
(Z) BEMRABRLZEFERE ARG RERN:
() BRI EREFRE BRERERAERER, ZETHL
AU L, XBEMRAERERN:
() EREEEWEHN.
3 HEROEBREEMEFNE R, MABERTETTTULA, 84
HEHRWAER T LR, RTER.
3) thit. # BSEMAEMFIFTRREREMNE. HEGENERET
R, BETRERZ—8, NTEF:
(=) ekl HEIRERERERERRR, SEEZTTH ()
PLE, BEEEAAEME Tl L, REFELEHHE
sty it Sl 0 B
(2D dedEsliE. #EIRERENIE FRRIRA:
() BREI baPFunE, BRIEERRE. HEFREREMNEHR
RAMRIR, RIEITEAETI 2B, XIREHlE. HEIRER
EHIEM BT IR
() A ARSI R H AR E R E M B AT IRAT.
4  EREMAETH, BETIEEZ—H, METIEVF:
) BEFTRSEE T B,
(=) HEMRANEREEZFRAEHERL T T LR
= BAREE LRYHE, BERREMAETH, ZITHLTZ
KELE, XREMAFF;
(M) EREL R,
(5> REALRE, BERTFBRBZ—H, ETERF:
(=) SHUBESHAEREESFRASFHER T LM
(D) BERRABREERAMRTER RN,

YEER TERRRSREZRSTHBEEESFAK. #F. SRAEA
TERGFEFHAMHERARBI XA
FTREENRERXETE



Seminar on Recent Developments in
Arbitration Law in China

Recent Development in Maritime
Arbitration in China

Mr. CAl Hong Da



Recent Development in Maritime Arbitration in China
Cai Hongda

The history of China Maritime arbitration means the development of China
Maritime Arbitration Commission.

CMAC is a permanent arbitration organization. CMAC makes its arbitration
rules closer to international modern arbitration rules.

CMAC has good cooperation relations with some maritime arbitration
commissions. CMAC ranked the fourth in maritime arbitration cases in 2000 in the
world.

1.Development of the organization and the new Arbitration Rules

CMAC is composed of one chairman, several vice-chairmen and a number of
Commission members.

Functions of CMAC’s 3 special commissions: 1).the Experts Consultative
Group; 2). the Arbitrators Qualification Review Board; 3).the Awards Adaptation
Commission.

The self-regulation mechanism within CMAC.

CMAC is preparing an English version of CMAC awards selection and the new
book will be published in Hong Kong this year.

CMAC awards selection has been published in www.isinolaw.com in dual

languages.

The present working of CMAC Secretariat. Necessary establishment of the
Award Drafting Reviewing Group.

CMAC’s liaison in Shanghai.

Arbitration Rules of 2001 amended many parts comparing with 1995 Rules, in
order to embody CMAC’s characters of efficiency, economy and flexibility.

2. the new Panel of Arbitrators

The new panel of 2001 has 159 arbitrators.
CMAC has a Ethical Rules for Arbitrators.
CMAC has an arbitrators training program.

3. Further extension of Jurisdiction

China’s adoption of reforming and opening policy has widely extended CMAC’s



Jurisdiction step by step.

The new Rules of 2001 not only specially detail the 6 items of Rules in 1995, but
also add new contents: disputes arising from mortgage loan on ships or other offshore
mobile units; maritime security; contract of multi-model transport; reinsurance...... It
is expected that the disputes arising from logistics may be included within CMAC
jurisdiction soon.

Although the Arbitration Law of PR.C. regulates validity of arbitration
agreement strictly including the name of arbitration commission, the later judicial
interpretation entrusts the arbitration agreement and the jurisdiction over an
arbitration case. Therefore, such “arbitration in Beijing” clause is no problem in
CMAC have been recognized valid and enforceable by the China Maritime Courts.

CMAC recommends the following model arbitration agreement:

“Any dispute arising out of or in connection with this contract shall be submitted
to China Maritime Arbitration Commission for arbitration in accordance with the
existing arbitration rules of the Commission. The arbitration award shall be final and

binding upon the parties.”
4. New measures to put forward proceedings

Fair, fast, flexible and economical proceeding of arbitration is one of the
purposes of CMAC to carry out the task of judicial idea.

The new arbitration rules add some new articles to prevent parties form
deliberately delaying proceedings.

Article 44 The parties shall submit written documents and evidence in
accordance with requirements of the arbitration tribunal within the prescribed time;
and the arbitration tribunal is entitled to decide whether to accept the documents and
evidence submitted by a party after the prescribed time.

Article 76 Neither modification of the claim nor the lodgment of a counterclaim
shall affect the process of the proceedings, expect that the amount of the modified
claim or of the counterclaim countravenes the provisions of Article 68. These
measures effectively ensure the proceeding time.

CMAC embodies stipulations regarding summary procedure. An award shall be
Rendered within 90 days form the day when the arbitration tribunal is formed.

In general arbitration proceeding, the arbitration tribunal shall render an award
within 9 months as from the date on which the arbitration tribunal is formed.

All the CMAC awards have been performed by the parties themselves, or

enforced by courts within the Chinese territory or in the other countries concerned
until now.



5. Combination of Arbitration with Conciliation

Combination of arbitration with conciliation is a salient feature of China’s
maritime arbitration.

According to the new rules of 2001, CMAC adopts more flexible way to
encourage the parties to make effective conciliation.

China’s entry into the World Trade Organization creates a lot of opportunities for
CMAC development in the shipping fields as well as many challenges to deal with at
home and abroad.

Our confidence.
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