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The Structure of the Basic Law of the Hong
Kong Special Administrative Region of the

People’s Republic of China (Draft)

(Adopted at the second plenary session of the Drafting Committee for
the Basic Law of the Hong Kong Special Administrative Region of
the People’s Republic of China on April 22, 1986)
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Preamble

1. The regional area and historical background of Hong Kong, the
signing of the Sino-British Joint Declaration and the settlement of the ques-
tion of Hong Kong

2. The establishment of the Hong Kong Special Administrative
Region under the guidance of the policy of “one country, two systems”

3. The Enactment of the Basic Law of the Hong Kong Special Ad-
ministrative Region in accordance with Article 31 of the Constitution of
the PRC to safeguard state sovereignty and maintain the prosperity and
stability of Hong Kong

Chapter I General Provisions

1. The Hong Kong Special Administrative Region is an inalienable
part of the People’s Republic of China and shall enjoy a high degree of auto-
nomy as authorized by the National People’s Congress of China.

2. The executive authorities and legislature shall be composed of
local inhabitants.

3. The socialist system and socialist policies shall not be practised
and the previous capitalist system and life-style shall remain unchanged for
50 years.

4. Private ownership of property, ownership of enterprises and legi-
timate right of inheritance shall be protected.

5. The right of ownership, management and use of land

6. The right of ownership, management and use of natural resources

7. The laws previously in force shall remain basically unchanged.

8. Spoken and written languages ‘

Chapter II The Relationship Between the Central Government
and the Hong Kong Special Administrative’ Region

1. The Hong Kong Special Administrative Region shall be directly
under the authority of the Central People’s Government.
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2. Foreign affairs shall be the responsibilities of the Central Peo-
ple’s Government (The Hong Kong Special Administrative Region shall
conduct its external relatons according to Chapter VII and other rele-
vant provisions of the present Law).

3. Defence and garrison shall be the responsibilities of the Central
Government.

4. The Hong Kong Special Administrative Region shall be vested
with executive power (the administrative powers of the Hong Kong Special

Administrative Region in such matters as the personnel, public security,
finance, taxation, monetary, currency,postal service, industry and com-
merce, trade, customs, education, science, culture, immigration, etc).

5. The Hong Kong Special Administrative Region shall be vested
with legislative power.

6. The Hong Kong Special Administrative Region shall be vested
with independent judicial power, including that of final adjudication.

7. Other functions and powers conferred on the Hong Kong Special
Administrative Region by the National People’s Congress and the State
Council.

8. Representatives of the Hong Kong Special Administrative Region
may participate in the management of state affairs.

9. The relationship between the ministries or departments under the
Central Government, the provinces, autonomous regions and municipali-
ties directly under the authority of theCentral Government on the one hand
and the Hong Kong Special Administrative on the other. (There should
be no interference in the internal affairs of the Hong Kong Special Ad-
ministrative Region.)

Chapter IIl The Fundamental Rights and Duties
of the Hong Kong Inhabitants

1. The definition of the Hong Kong inhabitants

2. The right to vote and to be elected

3. Freedom of speech, of the press, of assembly, of association, to
form and join trade unions, of strike and of demonstration

4. Freedom of the person

5. Inviolability of the home and freedom of correspondence
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6. Freedom of movement and of entry into and exit from Hong

7. Freedom of religion and belief

8. Freedom of choice of occupation and of academic research

9. The right to confidential legal advice, access to the courts, repre-
sentation in the courts by lawyers of one’s own choice, and to obtain judi-
cial remedies. The inhabitants shall have the right to challenge the ac-
tions of the executive in the courts according to law

10. The right to enjoy social welfare according to law. The bene-
fits of the public servants who retire or complete their contracts shall be
protected.

11. The freedom to marry and the right to raise a family freely
shall be ensured.

12. The provisions of the International Covenant on Civil and Politi-
cal Rights and the International Convenant on Economic, Social and Cul-
tural Rights as applied to Hong Kong shall remain in force.

13. The enjoyment of the other rights and freedoms ensured by the
common law

14. The legitimate rights and interests of other persons living in Hong
Kong shall be protected.

15. The legitimate rights and interests of indigenous inhabitants of
the New Territories shall be protected.

16. The Hong Kong inhabitants shall have the duty to abide by the
Basic Law and all the other laws of the Hong Kong Special Administra-
tive Region.

Chapter IV The Governmental Structure of the Hong Kong
Special Administrative Region

Section1 The Chief Executive

1. The selection, appointment and removal of the chief executive
2. The term of office of the chief executive
3. The functions and powers of the chief executive

Section 2 The Executive Authorities
1. The organizational structure of the executive authorities and the
selection, appointment and removal of its members
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2. The term of office of the principal officials of the executive
authorities

3. The functions and powers of the executive authorities

4. The relationship between the executive authorities and legislature

Section 3 The Legislature

1. The composition of the legislature and the method of formation
2. The term of office of the legislative members

3. The functions and powers of the legislature

4. The convening of meetings and the legislative procedures

5. The responsibilities and rights of the legislative members

Section4 The Judiciary

1. The organizational structure of the judiciary

2. The functions and powers of the judiciary

3. The appointment and removal of judges and other judicial offi-
cers
Independent adjudication
Jury system
Principles of defence
Criminal prosecution
The relationship with the provinces, autonomous regions and
municipalities directly under the authority of the Central Government in
judicial matters

9. Reciprocal judicial assistance

.
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Section 5 The Regional Organizations

The functions and constitution of regional organizations

Section 6 The Civil Service

Chapter V The Economy of the Hong Kong Special
Administrative Region

1. The financial administration and the taxation policy
2. The monetary system and policy (the international financial cen-
tre, circulation and issuance of the Hong Kong dollar, no exchange con-
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trol policy; markets for foreign exchanges, gold, securities and futures
shall remain open)

3. Free trade policy (free port, separate customs territory, exclusive
right to export quotas, tariff preferences and other similar arrangements,
issuance of certificates of origin for products)

4. Policy regarding manufacturing and other industries

5. Policy regarding commerce, tourism and real estates

6. Shipping management and civil aviation management

Chapter VI Education, Science, Technology, Culture, Sports
and Religion in the Hong Kong Special Administrative Region

Educational system and policy

Policy regarding science and technology
Policy regarding culture and sports

Policy regarding religion

Professional qualifications of the professionals
Other social matters

M S e

Chapter VII The External Affairs of the Hong Kong
Special Administrative Region

1. Participation in related negotiations at the diplomatic level

2. Participation in international organizations or conferences, and
conclusion and implementation of relevant international agreements
Application to Hong Kong of international agreements
Issuance of passports and other travel documents
Visa abolition arrangements with states or regions

6. Establishment of official and semi-official economic and trade
missions in foreign countries or regions

7. Requirements and procedures for the establishment of missions in

v

Hong Kong by foreign countries or regions
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Chapter VIII The Regional Flag and the Regional Emblem
of the Hong Kong Special Administrative Region

1. Apart from displaying the national flag and national emblem.
the Hong Kong Special Administrative Region may use a regional flag
and regional emblem of its own

2. The regional flag of the Hong Kong Special Administrative Re-
gion

3. The regional emblem of the Hong Kong Special Administrative
region

Chapter IX The Legal Status, Interpretation and
Amendment of the Basic Law of the Hong Kong Special
Administrative Region

1. The legal status of the Basic Law and its relationship to the Con-
stitution

2. The interpretation of the Basic Law

3. The amendment of the Basic Law

Chapter X Supplementary Provisions

1. The constitution of the first government of the Hong Kong
Special Administrative Region

2. Matters concerning the continuity of the laws previously in force
and the continued validity of the previous documents and contracts

3. The coming into force of the Basic Law



The final draft of the Basic Law

INTRODUCTION:

THIS final draft is the outcone of a
repeated debate by members of the
Basic Law Drafting Committee from
their second meetung. The draft pre-
sented here is a preliminary skeleton for
the drafting members 1o use as refer-
ence during the drafiing process in the
future.

Some of the gquestions raised by
members during the meetings were not
reflected in the final draft. but they
have been compiled in a memorandum
which will be studied by working groups
formed to carry out the detailed ex-
amination of the document and actual
drafung.

If in the drafting of the Basic Law,
members decide future amendments of
the draft are necessary. they can prop-
ose changes afier endorsement by the
general meeting of the Basic Law Draft-
ing Committee,

(Similar to "the first and revised
drafts, the final draft contains a pream-
ble and 10 chapters. There are about 30
changes to the first two drafts. All
amendments are printed in bold types
for identification.)

PREAMBLE

Historical background: the signing
of the Sine-British Joint Declaration
and solution 10 the Hongkong issue. 2.
Setting up of the Hongkong Special
Administrative Region (SAR) under
China's “one country, two systems™
policy. 3. Enactment of the Basic Law
to safeguard national sovereignty and
Hongkong's prosperity and stability in
accordance with Article 31 of the Con-
stitution.
CHAPTER 1 — General Principles
1. The SAR is an indivisible part of the
People’s Republic of China, which en-
Joys a high degree of autonomy autho-
rised by the National People’s Congress.
2. The executive and the legislature are
composed of local inhabitants, 3. The
socialist system and its policies shall not
be practised and the existing capirtalist
system and lifestyle shall remain un-
changed for 50 years. 4. Protection of
private property and ownership of en-
terprises and the legal right of inheri-
tance. .

The rights of ownership, manage-

«fc"ind use of land. 6. The rights of

ownership, management and use of
natural resources. 7. The existing law
shall remain basically unchanged. 8.
The languages and literature.
CHAPTER 2 ~— Relationship be-
tween the Central Government and
the SAR

1. The SAR is under the direct author-
1ty of the Central People’s Govern-
ment. 2. Foreign affairs shall be admi-
nistrated by the Central People’s Gov-
emment (the SAR shall administer
external affairs in accordance with
Chapter 7 of this law and other relevant
articles). 3. Defence and the stationing
of troops are the responsibility of the
central government.

4. The SAR enjoys executive man-
agement power (rights of the SAR in
administering personnel affairs, law and
order, finance, taxation, monetary
affairs, currency, postal service, com-
merce and industry, trade. customs

ture. immigration, and other areas. 5.
The SAR enjoys the power of legisla-
tion.

6. The SAR enjoys the right of an
independent  judiciary and final ad-
judicatnon, 7. The SAR enjoys other
rights and powers authorised by the
National Peopie’s Congress and the
State Council. 8. Representatives of the
SAR shall participate in the administra-
tion of the state. 9. Various departments
of the central government. provinces,
autonomous regions and municipalities
shall maintain no relationship of the
*jeader and the led” with the SAR
government and they are not allowed to
interfere the internal affairs of the SAR.
CHAPTER 3 ~— Basic rights and
obligations of Hongkong residents
1. Definition of Hongkong residents. 2.
The right 1o elect and 10 be elected. 3.
Freedom of speech. press. assembly
and association and freedom 10 organise
and participate in trade unions and
freedom of strike and demonstration. 4.
Freedom of the person.

5. Inviolability of a person’s home
and freedom of correspondence. 6.
Freedom of movement and travel in and
out of the territory. 7. Freedom of
religion and belief. 8. Freedom of
choice of occupation and of academic
research. 9. Every person shall have the
right to confidential legal advice. access
1o the courts, representation in courts by
tawyers of his choice and to obtain
Jjudicial remedies. Every person shall
have the right to challenge the actions of
the executive in court.

10. Every person shall have the right
to enjov social welfare. Welfare and
benefits of retired and former civil
servants shall be safeguarded. 11. The
right of freedom to marry and the night
to raise a family freely will be safe-
guarded.

12. The provisions of the Internation-
al Covenant on Civil and Palitical Rights
and the International Covenant on Eco-
nomic, Social and Cultural Rights as
applied to Hongkong shall remain in
force. 13. Other rights and freedom
derived from the Common Law will aiso
be safeguarded.

14. Legal rights of other persons shall
be protected. 15. Legitimate rights of
indigenous residents in the New Terri-
tories shall be safeguarded. 16. Hong-
kong residents have the obligations of
obeying the Basic-Law and the law of the
SAR.

CHAPTER 4 — Political Structure
Section 1: The chief executive

1. Selection and dismissal of the chiel
executive. 2. Term of office. 3. Respon-
sibilities and powers of the chief execu-
tive.

Section II: The executive authorities
1. The organisation of the administra-
tive body and selection and dismissal of
its members.

2. Terms of office of principal offic-
als. 3. Duties and powers of the execu-
tive authorities. 4. Relationship be-
rween the executive and the legislature,
(Note: A clause concerning public ser-
vants of .the executive in the original
draft was deleted here.)

Section Ill: The legislature

1. Composition of the legislature and
its method of formation. 2. Terms of
office of members of the legislature. 3.

The convention of meeungs and law-
making procedures. 5. Dunes and rights
of members of the legislature.

Section 1V: The judiciary

1. The orgamsauon structure. 2.
Duties and powers of the judiciary. 3.
Appomtment and dismissal of judges
and other judicial officers 4 Indepen-
dent adiudication. 5. The jury svstem.
6. Prninaiples of defence. 7. Criminal
prosecutions. 8. Relations with other
provinces, autonRomous regions and
municipahties on judiciary matiers Y.
Reciprocal jundical assistance with
foreign states. .

Section \': District and regional orga-
nisations formauon and functions of
district and regional orgamsations.

Section V1: Civil Servants (Note: This
is a new addition)

CHAPTER 5 — Economy

1. Financial admimstration and taxaton
policy. 2. Monetary system and policy
(international monetary cemre, issue
and circulation of Hongkong currency,
free foreign exchange pohcy and the
continuation of open foreign exchange.
gold. secuniies and futures markets).

3. Free trade policy (free port. inde-
pendat customs territory, complete
right 10 export quotas. tariff prefer-
ences and other similar arrangements
and issue of certificates of onpin). 4.
Policy toward manufacturing industry.
5. Policy toward commerce. tourism
and real estate. 6. Administration of
shipping and civil aviation.
CHAPTER 6 — Education, Scien-
ce, Culture, Sports and Religion
1. Education system and pohcy. 2.
Policy toward science and technology.
3. Policy toward culture and sports
activities 4. Policy toward religion. 5.
Problems of accreditation of profession-
al standards and qualifications.
CHAPTER 7 — External Affairs
1. Participation in related diplomatic
talks. 2. Participation in relevant inter-
national organisations. conferences and
signing and implementing related inter-
national agreements. 3. Problems of
application of international agreements
10 Hongkong.

4. Problems of issning passports and
other travel documents. 5. Problems of
arrangement for exemption of visa re-
guirements with foreign countries and
territories. 6. Sening up official and
semi-official trade and economic orga-
nisations in foreign countries and terri-
tories. 7. Condirtions and procedures of
serting up offices by foreign countries
and territones in Hongkong.
CHAPTER 8 — SAR flag and
embiem
1. Apan from the national flag and
emblem. the SAR can also use 1ts flag
and emblem. 2. The SAR’s flag. 3. The
SAR's emblem.

CHAPTER 9 Legal Status of Hong-
kong SAR Basic Law, interpreta-
tion and amendments

1. Legal status of the Basic Law and its
relationship with the Constitution. 2.
Interpretation of the Basic Law. 3.
Amendments to the Basic Law.
CHAPTER 10 — Appendix

1. The formation of the first SAR,
government, 2. Problems of the con-
tinuation of existing law and continued
validity of existing documents and
leases. 3. The exactment of the Basic
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13 April 1987

Mr Ji Pengfei's Speech at the Fourth Plenary Session
of the Drafting Committee for the Basic Law

Members,

I now call the fourth 'plenary session of the Drafting Committee
for the Basic Law to order.

During the four months or so after the last plenary session, the
subgroups have made delightful progress by holding a number of
meetings and hard work. The Subgroup on the Relationship between
the Central Government and the HKSAR undertook the task of
drafting the Preamble, General Provisions and Chapters 2, 7, and
9 of the Basic Law. Upon conscientious study and deliberation,
it has prepared the first draft of the Preamble and General
Provisions, and amended the drafts of Chapters 2, 7, and 9 of the
Basic Law according to the members'! views at the third plenary
session and other proposals. The Subgroup on Fundamental Rights
and Duties of Hong Kong Inhabitants has further amended the draft
of Chapter 3 of the Basic Law. The Subgroup on Political
Structure has discussed the contents of the three sections on the
judiciary, civil service and regional organisations. 1In addition
to discussion on the drafting of Chapter 6, the Subgroup on
Education, Science, Technology, Culture, Sports and Religion has
further amended the paper on the "Collection and Adjudication of
the Designs for the Regional Flag and Emblem of the HKSAR."
Prepartory work has been done by some members of the Subgroup on
Economy for the drafting of Chapter 5. The sense  of
responsibility and efficiency of the various subgroups is worthy

of our praise.

We have received twelve final reports from the various special
groups of the Consultative Committee for the Basic Law before
this session. Many valuable opinions and proposals were brought
up by the reports. The Secretariat of the Drafting Committee has
distributed the reports amongst the drafters and these opinions

and proposals, I believe, will be seriously considered. (There
are two other reports brought to us by Mr T.K. Ann but no? vet
dispatched to members.) On behalf of the Drafting Committee,

I would like to thank the Consultative Committee in Hong Kong.



According to the working schedule decided at the third plenary
session of the Drafting Committee, this session is to receive and
discuss the progress reports of the subgroups on Central-HKSAR
Relationship and on Fundamental Rights and Duties of Hong Kong
Inhabitants, to have preliminary discussion on the Preamble and
General Provisions of the Basic Law, to further discuss the
amended drafts of Chapters 2, 3, 7, and 9, and to discuss and
pass the "Collection and Adjudication of the Designs £for the
Regional Flag and Emblem of the HKSAR." It is hoped that members
will <continue to participate according to the principle of
"saying all one's know and say it without reserve", and make it a
fruitful meeting with concerted efforts.

It has been a year and ten months since the first plenary session
of the Drafting Committee. Through working closely together,
members have reached consensus on a number of gquestions and
gained mutual understanding. This has formed a relatively £irm
foundation and created favourable conditions for future drafting.
I would like to reiterate that the policy of "one country, two
systems" and the Chinese Government's policies regarding Hong
Kong as contained in the Joint Declaration are fixed national
policies of the Chinese Government, which will not be amended
undexr any circumstances. The Sino-Portuguese Joint Declaration
regarding Macau to be signed officially today will be still
anotherx proof of the Chinese Government's sincerity and
perseverance in unifying the country under the policy of ™"one
country, two systems™. The enactment of the Basic Law of the
HKSAR is to stipulate in the form of law a series of special
policies regarding Hong Kong formulated by China under the policy

of "one country, two systems". Strict adherence to the policy
of "one country, two systems" is therefore a principle to be
observed by us in the course of drafting the Basic Law. I am

sure that the all members of the Drafting Committee will live up
to the public's expectation by doing their best in producing a
basic law for the HKSAR which can fully embody the policy of "one
country, two systems" and is to the satisfaction of both Hong
Kong inhabitants and the people of China.

Thank you



13 april 1987

Progress Report of the Subgroup on the
Relationship between the Central Government and the HKSAR

Mr Chairman, Mr Vice Chairman and Members,

The Subgroup on the Relationship between the
Central Government and the HKSAR has held four meetings
since the third plenary session last December, namely, the
fifth meeting on 3 December 1986 in Beijing; the sixth
meéeting f£rom 9 to 11 January 1987 in Guangzhou; the seventh
meeting from 16 to 18 February 1987 in Kunming; the eighth

meeting from 13 to 15 March 1987 in Guangzhou.

In accordance with the members' opinions expressed
at the third plenary session on the provisions of Chapters
2, 17, and 9 previously drafted, the Subgroup held further
discussion and made amendment. At the same time, as
resolved by the third plenary session, we discussed the
Preamble and General Provisions of the Basic Law and
prepared a first draft, The report on the first draft of

the Preamble and General Provisions, and the amended draft

of Chapter 2, 7, and 9 is as follows:



Preamble

Hong Kong, including Hong Kong Island, the Kowloon
Peninsula and its adjacent islands to the south of the
Shenzhen River, being part of Chinese territory from ancient
times was occupied by Britain after the Opium War of 1840.
In December 1984, the Chinese and British Governments signed
a Joint Declaration on the question of Hong Kong, and
affirmed that the PRC will resume the exercise of
sovereignty over Hong Kong on 1 July 1997, so as to realize
the 1long-held common aspirations of the entire Chinese

people to restore Hong Kong to the PRC.

Upholding national unity and territorial integrity
and taking account of the history of Hong Kong and its
realities, the State has decided to establish, in accordance
with the provisions of Article 31 of the Constitution of the
PRC, a HKSAR when resuming the exercise of sovereignty over

£

Hong Kong. Under the guidance "of the policy of ''one
country, two systems' the systems and policies practised in
Hong Kong shall be different from those in the mainland, and
will be maintained as such for at least 50 years. Such

decision has been expressed by our Government in the

Sino-British Joint Declaration.



A Basic Law for the HKSAR will be enacted in
accordance with the provisions of the Constitution of the
PRC, setting out the systems of the HKSAR, so as to protect
the implementation of the basic policies of the State

regarding Hong Kong.

[Explanatory Note] The preamble is drafted in accordance
with the Structure of the Basic Law (Draft).

The preamble only gives a general description of
the regional area of the HKSAR. To facilitate management,
members suggested that at the time when the NPC promulgates
the Basic Law, the State Council should release a map

showing the regional area of the HKSAR.

As regards historical background, members
considered it desirable to give only a brief description.
On the one hand, it would be mnecessary to reflect the
reality, so as to account to the entire Chinese people; on

the other hand, it was important to look forward rather than

dwell on the past.

Some members considered that paragraph 1 of the

preamble should express the regional area of Hong Kong as

""Hong Kong including Hong Kong Island, Kowloom and 'New

o3

Territories'" so as to accord with the wording of the



Joint Declaration and with existing situation. But some
members considered that the term 'New Territories' contained

a colonial flavour and should better not be used.

As regards paragraph 2, some members suggested
that the last sentence ''such decision has been expressed by
our Government in the Sino-British Joint Declaration' should
be amended to '"'Our Government, in accordance with such
decision, has set out the basic policies of the State
regarding Hong Kong, and has expressed them 1in the

Sino-British Joint Declaration'.



Chapter 1 General Provisions

Article 1 The HKSAR is an inalienable part of the PRC.

Article 2 The HKSAR shall, in accordance with the

provisions of this Law, enjoy a high degree of autonomy as

authorized by the NPC of China.

Article 3 The executive authorities and the legislature
shall, in accordance with the provisionsof this Law, be
composed of local 1inhabitants, that 1is, permanent

inhabitants of the HKSAR.

Article 4 The socialist system and socialist policies shall
not be practised in the HKSAR and the previous capitalist

system and lift-style shall remain unchanged.

Article 5 The right to ownership of property, including
acquisition, wuse, disposition and inheritance of property,
and the right to compensation for property lawfully
requisitioned (compensation equivalent to the actual value
of the property may be freely converted into money, and its

payment shall mnot be delayed without reason) shall be

protected by law.



[Explanatory Note] Some members suggested that the words in

brackets could be deleted.

Article 6 Land and natural resources within the HKSAR
belong to the State, and the HKSAR shall be responsible for
their management, wuse and their leasing, in the name of the
State, to individuals or statutory corporations, and their

resultant income shall be at the disposal of the HKSAR.

[Explanatory Note] Some members suggested that '"in the name
of the State'' should be amended to '"on behalf of the State'.
There were also some members who suggested that the leasing

period for the use of land and natural resources should not

extend beyond the year 2047.

Article 7 The laws previously in force in Hong Kong, that
is, the common law, rules of equity, ordinances, subordinate
legislation and customary law shall be maintained, save for

any that contravene this Law and subject to any amendment by

the HKSAR legislature.

[Explanatory Note] Some members suggested an additional

para. of "The laws of the HKSAR shall be the Basic Law,

those national laws expressed to be applicable to the HKSAR

in accordance with article 5 of Chapter 2 of this Law, the



laws previously in force in Hong Kong and laws enacted by
the HKSAR iegislature 1in accordance with article 5 of

Chapter 2 of this Law" be added to this article.

Article 8 In addition to Chinese, English may also be used

by the HKSAR executive authorities, the legislature and the

judiciary.



Chapter 2 The Relationship between the Central
Government and the HKSAR

Article 1 : The HKSAR is a local administrative region of
the PRC. The SAR Government is directly under the authority

of the CPG.

Article 2 : The Chief Executive and principal officials of
the executive authorities of the HKSAR shall be appointed by

the CPG in accordance with Chapter 4 of this Law.

Article 3 The CPG shall be responsible for the foreign

affairs relating to the HKSAR.

The HKSAR Government shall, in accordance with
relevant provisions of Chapter 7 and other stipulations of

this Law, conduct on its own those external affairs which

are authorised by the CPG.

The Ministry of Foreign Affairs of the PRC shall

establish an office in Hong Kong to handle foreign affairs.

Article 4 The CPG shall be responsible for the defence

of the HKSAR.

Military forces sent by the CFG to be stationed in
the HKSAR for the purpose of defence shall not interfere in

the internal affairs of the HKSAR. The HESAR Government

10



may, 1in times of need, request the CPG for the military
forces to assist in maintaining public order and relieving

natural disasters.

Apart from national laws of the country, members
of the military forces shall also abide by the laws of the

HKSAR.

Expenditure for the military forces shall be borne

by the CPG.
Article 5

Proposal 1 ¢ Any law enacted by the NPC or its Standing
Committee, which is to apply to the HKSAR, shall be so

expressed in clear terms in such law.

Where it is decided that any law enacted by the
NPC or its Standing Committee prior to the establishment of
the HKSAR is to apply to the HKSAR, such a decision shall be

made by a resolution of the NPC Standing Committee and

published officially.

If any such law that is to apply to the HKSAR is
found to be inappropriate to the actual situation of the
HKSAR, the Chief Executive of the HKSAR may report to the
NPC Standing Committee for its approval to vary| or suspend

the enforcement of such law to the HKSAR. The HKSAR may, in

17



accordance with the actual situation of the HKSAR, make
subsidiary legislation or implementing regulations to

facilitate the implementation of such law.

Proposal 2 : Where it is decided that any law enacted by
the NPC or its Standing Committee is to apply to the HKSAR,
the State Council shall give direction to the Chief
Executive of the HKSAR for such law to be published
officially in accordance with 1legal procedure or to be

enacted by the HKSAR legislature.

If any such law that is to apply to the HKSAR is
found to be inappropriate to the actual situation of the
HKSAR, the Chief Executive of the HKSAR may report to the
NPC Standing Committee for its approval to vary or suspend

the enforcement of such law to the HKSAR.

When the Chief Executive of the HKSAR fails to
comply with the direction, the NPC may promulgate such law

for application to the HKSAR.

[Explanatory Note] Some members considered that the NPC
should not legislate for the HKSAR in areas other than
foreign affairs and defence; and no proposal should go

beyond'such. Therefore it was recommended that in the first

paragraphs of both Proposals 1 and 2, there should be

inserted after ''any law' the words ''relating to foreign

and defence affairs".

12



Article 6 The HKSAR shall be vested with executive
power. It shall, in accordance with the relevant provisions
of this Law, conduct its own finance, monetary affairs,
economy, industry and commerce, trade, taxation, postal
service, civil aviation, shipping, transport, agriculture
and. fishery, civil service, home affairs, labour, education,
medical and health affairs, social welfare, recreation and
culture, urban development, town planning, housing, land and
real property, internal security, immigration, climatology,
communications, science’ and -technolegy, sports and other

executive affairs.

Article 7 : The HKSAR shall be vested with legislative

power.

Laws enacted by the HKSAR . legislature shall be
reported to the NPC Standing Committee for the record, and

such will not affect the coming into operation of the laws.

If the NPC Standing Committee considers that any

law of the HKSAR is not in accordance with this Law or legal
procedures, it may return it for reconsideration or revoke
it, but it shall not make any amendment to it. Any law
which is returned for reconsideration or revoked by the NPC

Standing Committee shall immediately cease to have force,

but this cessation shall not have retrospective effect.

13



[Explanatory Note] The majority of members considered that
the final decision over whether any law enacted by the HKSAR
legislature was in accordance with the Basic Law and legal
procedures should rest with the NPC Standing Committee. But
some members took the view that if the NPC Standing
Committee considered that any such law was not so enacted,
then it could refer such law to the court of final appeal
for their consideration. If that court considered that such
law was not enacted in accordance with this Law or legal
procedures, and the NPC Standing Committee did not disagree,
then such law should cease to have force immediately, but
the cessation would not be retrospective. If the NPC
Standing Committee disagreed with the view of the court of
final appeal then the law could be referred to a special
committee for its consideration. (Remarks : the special
committee would be directly under the NPC, to be composed of
legal experts from the mainland and Hong Kong, the majority
of whom would be representatives from the HKSAR. Its
decision would be adopted by the NPC Standing Committee
without amendment.) Any law that was considered by the
special committee not to have been enacted in accordance
with this Law or legal procedures would cease to have force
but

upon publication of such decision in the HKSAR Gazette,

the cessation would not be retrospective.

As regards the provision relating to the NPC

Standing Committee to ''return it for reconsideration or

revoke it'" in paragraph 3 of this Article 1 some members

14



considered that it was sufficient simply to return it for
reconsideration, some other members took the view that if
the HKSAR should still insist on the original law, then the

NPC Standing Committee could revoke it.

Article 8 : The HKSAR shall be vested with independent

judicial power, including that of final adjudication.

Article 9 The HKSAR shall be wvested with other powers

conferred by the NPC or the State Council.

Article 10 : Chinese nationals in the HKSAR may, in

accordance with law, participate in the management of state

affairs.

The Delegates of the HKSAR to the NPC shall be
elected in Hong Kong in accordance with the number of seats

and election procedures specified by the NPC Standing

Committee.
Article 11 : The ministries or departments under the
Central Government, the provinces, autonomous regions and

municipalities under the Central Government shall not

interfere in the internal affairs of the HKSAR.

The ministries or departments under the Central

Government, the provinces, autonomous regions and

municipalities under the Central Government may, with the

agreement of the HKSAR Government and the approval of the

CPG, establish offices in the HKSAR. These offices and

their personnel shall abide by the laws of the HKSAR.

<2



People from other parts of China who wish to enter

the HKSAR shall have to apply for such authorization.

The HKSAR may establish an office in Beijing.

Article 12 The HKSAR shall make laws to prohibit any

activity that would dismember the State or subvert the CPG.

[Explanatory Note] Members took into account that the
provisions in the Crimes Ordinance in Hong Kong relating to
treason and other offences against the British sovereign and
Britain would no longer apply in and after 1997. The HKSAR
as a part of the PRC would have an obligation to ensure the
unity and security of the State and there should be
corresponding laws to replace these provisions (of the

Crimes Ordinance), and therefore considered it necessary to

have this Article.

Some members considered that ''dismember the State

should be amended to '"dismember the territory of the State'.

16



Chapter 7 The External Affairs of the HKSAR

Article 1 Representatives of the HKSAR may participate,
as members of delegations of the Government of the PRC, in
negotiations at the diplomatic level directly affecting the

HKSAR conducted by the CPG.

Article 2 : The HKSAR may on its own, using the name ''Hong
Kong, China', maintain and develop relations and conclude
and implement agreements with states, regions and relevant
international organisations in the appropriate fields,
including the economic, trade, financial and monetary,
shipping, communications, touristic, cultural and sporting

fields.

Article 3 : The HKSAR may send representatives to

participate, as members of delegations of the Government of
the PRC, in international organisations or conferences in
appropriate fields limited to states and affecting the
HKSAR, or may attend in such other capacity as may be
permitted by the CPG and the organisation or conierence

concerned, and may express their views in the name of "Hong

Kong, China''.

17



The HKSAR may, wusing the name "Hong Kong, China'',
participate in international organisations and conferences

not limited to states.

The CPG shall take the necessary steps to ensure
that the HKSAR shall continue to retain its status in an
appropriate capacity in those international organisations of
which the PRC is a member and in which Hong Kong

participates in one capacity or another.

The CPG shall, where necessary, facilitate the
continued participation of the HKSAR in an appropriate
capacity in those international organisations in which Hong
Kong is a participant in one capacity or another, but of

which the PRC is not a member.

Article 4 The application to the HKSAR of international
agreements to which the PRC is or becomes a party shall be
decided by the CPG, in accordance with the circumstances and

needs of the HKSAR and after seeking the views of the HKSAR

Government.

International agreements to which the PRC is not a

party but which are implemented in Hong Kong may remain

implemented in the HKSAR.

18



The CPG shall, as necessary, authorise or assist
the HKSAR Government to make appropriate arrangements for
the application to the HKSAR of other relevant international

agreements.

Article 5 : The CPG shall authorise the HKSAR to issue, in
accordance with the provisions of the law, passports of the
HKSAR of the PRC to all Chinese nationals who hold permanent
identity cards of the HKSAR, and travel documents of the
HKSAR of the PRC to all other persons lawfully residing in
the HKSAR. The above passports and documents shall be valid
for all states and regions and shall record the holder's

right to return to the HKSAR.

The HKSAR Govermment may apply immigration
controls on entry, stay in and departure from the HKSAR by

persons from various states and regions.

Article 6 : The CPG shall assist or authorise the HKSAR

Government to conclude visa abolition agreements with states

or regions.

19



Article 7 : The HKSAR may, as necessary, establish
official and semi-official economic and trade missions in
foreign countries, reporting the establishment of such

missions to the CPG for the record.

Article 8 : Foreign consular and other official or
semi-official missions may be established in the HKSAR with

the approval of the CPG.

Consular and other official missions established
in Hong Kong by states which have established formal

diplomatic relations with the PRC may be maintained.

According to the circumstances of each case,
consular and other official missions of states having no
formal diplomatic relations with the PRC may either be

maintained or changed to semi-official missions.

States not recognised by the PRC can only

establish non-governmental institutions.



Chapter 9 The Legal Status, Interpretation and Amendment
of the Basic Law of the HKSAR

Article 1 : In accordance with Article 31 of the
Constitution of the PRC, the policies and systems of the

HKSAR, including the social and economic systems, those

relating to the protection of fundamental rights and
freedom, the executive, the legislature and the judiciary,

shall be based on the stipulations of this Law.

Any law enacted by the HKSAR legislature as well
as any law previously in force in HK and continues to be

used by the HKSAR shall not contravene this Law.

[Explanatory Note] Paragraph 1 of this Article was "In
accordance with Article 31 of the Constitution of the PRC,
the policies and systems of the HKSAR shall be based on the
stipulation of this Law. This Article now includes

references to '"including the social and economic systems,
those relating to the protection of fundamental rights and
freedom, the executive, the legislature and the judiciary",

and members considered that the revised provision was more

precise.

Members took the view that the Chinese

Constitution, as a whole, would have effect in the HKSAR.

. . " ‘
However, since the State practlses the "one country, twoO

systems' policy in relation €O the HESAR, certain specific

21



provisions of the Constitution would mnot apply to Hong
Kong. This referred mainly to provisions relating to the

socialist system and socialist policies.

There was no longer any member who still insisted
on stipulating in the Basic Law those provisions of the

Constitution which should or should not apply to the HKSAR.

Members took the view that the question regarding
the relationship between the Constitution and the Basic Law
could be solved by adopting the present way of expression of
this article. In addition, members recommended that at the
time when promulgating the Basic Law, the NPC Standing
Committee should make the necessary interpretation of

Article 31 of the Constitution.

As regards the interpretation to be made by the
NPC Standing Committee at the promulgation of the Basic Law,
some members considered that it would be sufficient just to
specify which type of provisions of the Constitution should
not apply to the HKSAR. But there were members who took the
view that all provisions applicable to the HKSAR should be

listed out; those which wre not in the list should not apply

to the HKSAR.

Some members considered that the procedure for the
continued application of the laws previously in force in
Hong Kong should be dealt with by paragraph 2 of the
Supplementary Provisions of the Structure of the Basic Law

(Draft) or by other methods.

22



Article 2 The power of interpretation of the Basic Law

shall be vested in the NPC Standing Committee.

The courts in the HKSAR may, in adjudicating cases
before it, interpret those articles of the Basic Law which

are within the scope of the SAR's autonomy.

If the NPC Standing Committee has made an
interpretation of certain provisions of the Basic Law, the

courts of the HKSAR shall in applying such provisions follow

the interpretation of the NPC Standing Committee. However,
adjudication made prior to such interpretation by the NPC

Standing Committee will not be affected.

[Explanatory Note] Regarding paragraph 2 of this Article
that '"'the courts in the HKSAR may, in adjudicating cases
before it, interpret those articles of the Basic Law which
are within the scope of the SAR's autonomy', members of this
Group still had different views. Some members considered
that the courts of the HKSAR, in interpreting the Basic Law
when trying a case, need not be restricted to ''those which
are within the scope of the SAR's autonomy'. Othérs

considered that they should be so restricted.

Some members suggested to combine paragraphs 2 and
3 of this Article and express them as 'The courts in the
HKSAR, in exercising their jurisdiction as provided in this
Law, may, when adjudicating any case, interpret those
articles of the Basic Law which are relevant to such case.
Such interpretation will not affect the final interpretation

as may be rgiven on the Basic Law by the INPC Standing

Committee.
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Some members suggested to amend paragraphs 2 and 3
as follows: "The courts in the HKSAR may, when adjudicating
any case, Iinterpret those articles of the Basic Law which
are relevant to such case. Such interpretation will not
affect the final interpretation as may be given on the Basic

Law by the NPC Standing Committee."

Some members raised the point that if appropriate
restrictions were imposed on the jurisdication of the HKSAR
courts in the section on '"judiciary" in Chapter 4 of this
Law, then the reference to "within the scope of the SAR's
autonomy could be deleted from paragraph 2 of this Article.
Because of this, members suggested that the legal experts in
this Group and the Group on Political Structure should hold
a joint meeting to discuss this question. The meeting was
held on 15 March in Guangzhou, and the experts proposed 5
different options for discussion by this Group and the Group

on Political Structure, so as to find out a satisfactory

solution.

Article 3 : The power of amendment of the Basic Law shall

be vested in the NPC.

The basic principles stipulated in the Chapter on

General Principles in this Law shall not be amended within

50 years after the commencement of this Law. Proposals to

amend other provisions of this Law may be made to the NPC by
the NPC Standing Committee, the State Council or the NPC

delegates.
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Before the NPC initiates a proposal to amend the
other provisions of this Law, prior consent shall be
obtained from not 1less than two-thirds of Hong Kong
delegates to the NPC, two-thirds of members of the HKSAR

legislature and the Chief Executive of the HKSAR.

[Explanatory Note] Some members considered that not all the
basic policies in the Sino-British Joint Declaration that
would remain wunchanged for 50 vears were included in the
present draft on General Provisions, and therefore suggested
that an annex be included at the end of the Basic Law,
listing out all those basic policies which could not be
amended but which appeared in other chapters. However, it
would be sufficient to list them out by reference to their
chapter and paragraph numbers; there was no need ¢to

reproduce these provisions again in the annex.

As regards the remaining part on amendment, apart
from the NPC Standing Committee and the State Council which
would have the right to propose amendment, the HKSAR

legislature should also be given such a right to propose an

amendment if the proposed amendment had the approval of

more than 75% of the members of the legislature.

Mr Chairman, Mr Vice Chairman and Members, the fore-
going reports are submitted to the plenary session for exam-

ination and approval.

Subgroup on the Relationship between

the Central Government and the HKSAR
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13 April 1987

Pxogress Report of the Subgroup on Fundamental
Rights and Duties of Hong Kong Inhabitants

Mr Chairman, Mr Vice-Chairman, and Members,

After the third plenary session of the Drafting Committee, the
Subgroup on Fundamental Rights and Duties of Hong Kong
Inhabitants held its sixth meeting from 20 to 21 February 1987 in
Kunming. The meeting received written submissions from Mr Lau
Wong Fat and Rev Kok Kwong. The meeting serxriously discussed the
amendments to Chapter 3 proposed by members at the third plenary
session and other views collected. The discussion draft of
Chapter 3: Fundamental Rights and Duties of Hong Kong
Inhabitants was amended and supplemented accordingly.

The meeting entrusted Justice Simon Lee with the responsibility
of briefing the corresponding special group of the Consultative
Committee on the amendment to Chapter 3 by this meeting so that
the views of Hong Kong people can be further collected through
the Consultative Committee.

A nmeeting was held by the Subgroup on 18 March in Guangzhou for
discussion on the amended draft of Chapter 3 which had been
worked out after the Kunming meeting. Members seriously
considered the opinions of the Consultative Committee and other
sources regarding this Chapter, and made further amendment. The
meeting unanimously endorsed the amended draft of Chapter 3:
Fundamental Rights and Duties of HKSAR Inhabitants, and resolved
to submit the draft to the fourth plenary session of the Drafting
Committee for examination and approval.

We now report the amended draft of Chapter 3 and its ?xplanatory
notes for examination and approval by the plenary session.

Subgroup on Fundamental Rights and
puties of Hong Kong Inhabitants
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13 April 1987

Chapter 3 Fundamental Rights and Duties of HKSAR Inhabitants
(Amended Draft)

[Explanatory Note] Regarding the proposal that the
title of this chapter should read "Fundamental Rights
and Duties of Hong Kong Inhabitants and Other Persons"
as put forward by some Drafting Committee members and
the relevant special group of the CCBL, the Subgroup
had a serious discussion. The Subgroup considered that
since this chapter was essentially on the fundamental
rights and duties of Hong Kong inhabitants and,
according to the style of legislation, the title
generally reflected the contents of the chaptexr, the
title "Fundamental Rights and Duties of Hong Kong
Inhabitants" should be retalned. But "Hong Kong
Inhabitants" should be amended to "HKSAR Inhabitants".
In addition, it 1is necessary to lay down further
provisions on the rights and freedoms of other persons
under Article 18 of this chapter.

Article 1 : HKSAR inhabitants include permanent inhabitants and

temporary inhabitants.

Hong Kong permanent inhabitants are the following categories
of persons who have the right of abode in the HKSAR and, in
accordance with the laws, are holders of permanent identity
cards:

(1) Chinese nationals who were born in Hong Kong before or after
the establishment of the HKSAR;

(2} Chinese nationals who have ordinarily resided in Hong Kong
for a continuous period of seven years before or after the
establishment of the HKSAR;

(3) Persons of Chinese nationality who were born outside Hong

Kong of the inhabitants under paragraphs (1) and (2);
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(4) Non-Chinese nationals who have ordinarily resided in Hong
Kong before or after the establishment of the HKSAR for a
continuous period of seven years and who have taken Hong
Kong as their place of permanant residence before or after
the establishment of the HKSAR;

(5) Persons under 21 years of age who were born of the
inhabitants under paragraph (4) before or after the
establishment of the HKSAR;

(6) Persons who had the right of abode only in Hong Kong before

the establishment of the HKSAR;

Hong Kong temporary inhabitants are persons who, in
accordance with the laws, are holders of Hong Kong identity cards

but who are not Hong Kong permanent inhabitants.

[Explanatory Notel 1. After the phrase “Hong Kong
permanent inhabitants are" in paragraph 2 of the
Discussion Draft, the following 1s added: "the
following categories of persons who have the right of
abode in the HKSAR and, 1in accordance with the laws,
are holders of permanent identity cards." 1In this way,
the meaning will be more precise.

2. The phrase "who are not Chinese nationals" 1in
paragraph 2(6) is deleted because "persons who had the
right of abode only in Hong Kong" 1is a sufficient
expression.

3. It is understood that, according to the existing
laws of Hong Kong, the difference between temporary
inhabitants and "other persons" lies not in one-year
continuous residence, but in the holding of Hong Kong
identity cards. Any holder of Hong Kong identity card

is recognised as a Hong Kong inhabitant. Hence
paragraph 3 of the Discussion Draft is amended to “Hopg
Kong temporary inhabitants are persons who, in

accordance with the laws, are holders of Hong Kong
identity cards but who are not Hong Kong permanent

inhabitants.”
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4. In consideration of Hong Kong's capacity to accept
immigrants, 1t is better not to lay down any provision
on spouses of the inhabitants (as this issue was raised
by some members). The Joint Declaration does not
contain any provision on this issue either.

Article 2 Hong Kong inhabitants, irrespective of their
nationality, race, -ethnic, sex, occupation, religious beliefs,

education level and financial condition, are equal before the

law.

[Explanatory Notel To emphasise that all Hong Kong
inhabitants are equal before the law, the elaboration
"irrespective of their nationality, race, ethnic, sex,
occupation, religious beliefs, education level and
financial condition" should be retained. "Irrespective
of their nationality" can be mentioned here as it only
refers to eqguality before the law, without prejudice to
other specific provisions under the law. Some members
of the Drafting Committee and the CCBL, however,
considered that the foregoing elaboration should be

omitted.

Article 3 : Hong Kong permanent inhabitants who have attained 21
years of age shall have the right to vote and the right to stand

for election in accordance with the laws.

(Explanation Notel The Basic Law should specify the age
of electors. The age criterion should be 21 as it
tallies with the actual situation in Hong Kong and 1is
in accordance with +the provisions under the Joint
Declaration. Hence, the provision regarding 21 years
of age should remain. In addition, "shall have as
stipulated" in the Discussion Draft should read 1'"shall

have?.

Article 4 : Hong Kong inhabitants shall, 1in accordance with the

laws have

(1) freedom of speech, of the press and of publication;
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(2) freedom of ssocliation, freedom to frrm and Join  trade
union and freedom to strike; and

(3) freedom of assembly and of demonstration.
[Explanatory Notel "On the premise that such freedom

is prescribed by law" in the Discussion Draft should
read "In accordance with the laws".

Article 5 : The personal liberty of Hong Kong inhabitants shall not
be violated.

Hong Kong I1nhabitants shall not be unlawfully arrested,
detained or imprisoned. Unlawful deprivation or limitation of the
personal 1liberty of any inhabitant in any way shall be prohibited.
Unlawful search of the person of any inhabitant shall be prohibited

[Explanatory Notel "Any inhabitant" in paragraph 2 of

the Discussion Draft 1is amended to "Hong Kong
inhabitants" in order to be consistent with the wording

of paragraph 1.

Article 6 : The home and other premises of any Hong Kong
inhabitant shall not be violated. Any unlawful search or unlawful

entry into the home or other premises of any inhabitant shall be

prohibited.
[Explanatory Notel "Other premises" is mentioned in
addition to "home" so that offices, private factories,
etc. can be included. The constitutions of most
countries in the world provide for the inviolability of
home whereas the constitutions of some countries
provide for inviolability of the home or other

premises. Some members suggested that "the real estate
which the inhablitants enjoy the right to use"” be added
after "home" because premises did not include land,
farmland, etc. But some members noted that since the
protection of private property was already expressly
provided for under the general provisions, it was not
necessary to provide for "real estate" here.
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Article 7 : Freedom of correspondence and secrecy of
correspondence of Hong Kong inhabitants shall be protected by
law. Any department or individual shall not for any reason
infringe the freedom of correspondence and secrecy of
correspondence of any inhabitant save that the relevant
organisation nay inspect correspondence according to the
procedure as prescribed by law which 1is necessary for the
purposes of maintaining public security and investigation of

crime.

[Explanatory Note] 1. It is generally understood that
the meaning of "communication" is broader than that of
"correspondence® as the former includes not only
correspondence, but also telephone, telegram, etc.
According to the existing laws in Hong Kong, there 1is
the freedom of correspondence: no prior application is
reqguired. But the freedom does not apply to every kind
of communication e.g. one cannot set up one's own
broadcasting station unless prior application has been
made and approved. Hence the "freedom of
correspondence” is a more appropriate provision.

2. "Relevant organisation" should not be amended to
"statutory organisation™® because "statutory

organisation" followed by the phrase "according to the
precedure as prescribed by law" would seem redundant.

Article 8 : Hong Kong inhabitants shall have the freedom of
movement within the HKSAR and the freedom of emigration to other
countries or territories, and Hong Kong inhabitants who hold

valid travel documents shall have the freedom of travel and of

departure and entry.

[Explanatory Notel 1. The meaning of "the freedom of
departure and entry" is broader than that of "the
freedom to leave and enter the country" as the former
also includes the freedom to leave and enter Hong Kong.
Hence, the expression '"the freedom of departure and

entry" should remain.
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2. As "the freedom to change the place of residence" is
not well-phrased, it 1is amended to "the freedom of
movement within the HKSAR",

3. In consideration of the fact that an inhabitant who
has not resided in Hong Kong for a continuous period of
one year may leave Hong Kong freely but must obtain a
valid travel document according to the laws before he
can return freely to Hong Kong, the last sentence of
this article should read "Hong Kong inhabitants who
hold wvalid travel documents shall have the freedom of
travel and of departure and entry."

4, The sentence "the HKSAR Government shall, as
prescribed by law, issue travel documents to ensure the
realisation of the foxregoing freedom of the
inhabitants” in the Discussion Draft should be deleted
as it is already provided for by Article 5 of Chapter 7
of the Basic Law.

Article ¢ : Hong Kong inhabitants shall have the freedom to
believe in religions and the freedom to spread rellglon and to
hold and participate in religious activities In public. Hong Kong
inhabitants shall have the freedom of othexr beliefs.

[Explanatory Notel 1. According to the view of the

Subgroup members, "the freedom to spread religion and

to hold and participate in religious activities in

public™" is added to the freedom of religion.

2. Some members of the Subgroup suggested to add the

following: "Religious bodies may accept any money,
property and social welfare or charitable work donated
by members of the public". Some members considered

that donation could be included in religious activities
and this chapter could only mention this point as a
broad principle; it should not be too specific.
Moveover, if it is specifically provided that religious
bodies shall have the right to accept donations, the
question whether other bodies may also accept donation
will arise.

3. Some members of the Subgroup suggested to add the
following: "Hong Kong inhabitants have the freedom to
sponsor religious undertakings; the freedom of belief
shall not be subject to age reguirement; any person may
expound his belief to any person of any age®.
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4. Some members of the Subgroup suggested to add the

folloying: "Religious organisations may maintain their
relatlgns with religious organisations of foreign
countries". The Subgroup suggested that such provision

be included in Chapter 6.

Article 10 : Hong Hong inhabitants shall have the freedom of

choice of occupation.

Article 11 : Hong Kong inhabitants shall have the freedom of
academic research, of literary/artistic creation and of other

cultural activities.

Article 12 : Hong Kong inhabitants shall have the =xight to
confidential legal advice, access to the courts, prompt
protection of his lawful rights and interests by lawyers of his
own cholice, representation in the courts by lawyers of his own
choice and to obtain judicial remediles.

Hong Kong inhabitants shall have the right to challenge the
actions of the executive or members of the executlve personnel in
courts .

[Explanatory Notel 1. Some members suggested that "Hong

Kong inhabitants" be amended to "any person'. But it

is not amended because the rights of "other persons”

are provided for by Article 18 of this chapter.

2. The wording of "challenge the actions of" in
paragraph 2 of the Chinese text is amended.

3. Some members considered that "inhabitants shall have
the right to challenge the actions of the executive
authorities" should be added in paragraph 2. But it is
not added because this article is on the Jjudicial
rights of Hong Kong inhabitants.
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Article 13 : Hong Kong inhabitants shall have the right to

enjoy

social welfare. The welfare of labour shall be protected by law.

[Explanatory Notel 1. Some members suggested the word

"welfare” as in the "welfare of labour" under

the

article be amended to "lawful rights and interests".

But it is not amended because this article is on

the

rights of the inhabitants in respect of social welfare.

2. Social welfare and labour policy is included

in

Chapter 6. It is suggested that the welfare of civil

servants who retire or leave office be provided for
Section 6 of Chapter 4.

by

Article 14 : Hong Kong inhabitants' freedom of marriage and right

to raise a family freely shall be protected by law.

[Explanatory Note]l] The word "freely" as in "the right

to raise a family freely" should be retained.

Article 15 : Hong Kong inhabitants shall have all other

and freedoms which are ensured by the laws of the HKSAR.

X

The rights and freedoms of Hong Kong inhabitants shall

be restricted save as prescribed by law.

[Explanatory Notel 1. The Subgroup agreed to amend the

phrase "as prescribed by the laws" in paragraph 1

of

the Discussion Draft to "which are ensured by the

laws™",

2. As paragraph 1 is not exhaustive, the elaboration in

paragraph 2 is a supplementary provision which should

not be deleted.

3. The laws of the HKSAR referred to in this article
cover a larger scope, including the Basic Law, the laws

ights

not

previously 1in force in Hong Kong and laws enacted by

the HKSAR legislature.
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Article 16 : The provisions of the International Covenant on
civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights as applied to Hong Kong

shall be enforced according to the laws of the HKSAR.

[Explanatory Notel Some members suggested that "shall
be enforced" be amended to "protected and enforced" or
"the enforcement of such provisions shall be protected®
[the Chinese phrase is so ambiguous that it can be
interpreted in either wayl. But after much
deliberation, the original phrase is retained.

Article 17 : The lawful rights and interests of the indigenous

New Territorles inhabitants shall be protected by the HKSAR.

[Explanatory Notel 1. Some members suggested that
"lawful rights and interests" be amended to "lawful
[and] traditional rights and interests". The
traditional rights and interests of indigenous New
Territories inhabitants (i.e. farmers) are derived from
their history of many centuries. Since some of such
rights and interests (e.g. 1inheritance of tso and tong
property) are not provided for by law , "lawful rights
and interests"™ is not an adeguate expression.

2. Some members suggested that "shall be protected by
the HKSAR"™ be amended to "shall be protected by the
laws of the HKSAR". But with the preceding term
"lawful rights and interests", the suggested amendment
seems redundant. Some members suggested that the
phrase be amended to "shall be protected by the HKSAR
Government", which would 1limit the scope of the
provision as the rights and interests are protected not
only by the government, but also by the legislature and

the Judiciary. Hence, the original version remains
unchanged.
Article 18 Persons in the HKSAR other than Hong Kong

inhabitants shall, in accordance with the laws, have the rights

and freedoms of Hong Kong Inhabitants as stipulated by this

chapter.
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[Explanatory Notel The protection of other persons!'
rights 1s further provided for according to the

opinions raised. It reads "shall, in accordance with
the laws, have the rights and freedoms of Hong Kong
inhabitants as stipulated by this chapter®. The

Subgroup studied this chapter article by article and
considered that other persons may have the rights and
freedoms of Hong Kong inhabitants as stipulated by this
chapter, save for the specific ones. The phrase "in
accordance with the laws" is inserted because specific
rights such as the right to vote and the right to stand
for election shall not be enjoyed by other persons.

Article 19 : Hong Kong inhabitants and all other persons in the

HKSAR shall have the duty to abide by the laws of the HKSAR.

[Explanatory Notel As all persons within Hong Kong
shall abide by the laws of Hong Kong, some members
gquestioned whether the garrison be included. According
to our deliberations, this article is to lay down the
principle that Hong Kong inhabitants and other persons
shall abide by the laws, without prejudice to the
specific provisions under the Basic Law regarding the
garrison's duty to abide by the laws.
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13 April 1987

Explanation of Amendment to the
"Collection and Adjudication of the Designs for
the Regional Flag and Emblem of the HKSAR (Draft)"

Mr Chairman, Mr Vice-Chairman, and Members,

In accordance with the decision of the third plenary session of
the Drafting Committee for the Basic Law that the "Collection and
Adjudication of the Designs for the Regional Flag and Emblem of
the HKSAR of the PRC (Draft)" (hereinafter referred to as the
"Draft”") should be consolidated, Mr Qian Weichang of the Subgroup
on Education, Science, Technology, Culture, Sports and Religion
amended and supplemented the "Draft" and drafted the "Notice on
Collection and Adjudication of the Designs for the Regional Flag
and Emblem of the HKSAR of the PRC (Draft)" (hereinafter
referred to as the "Notice") by referring to the members'
opinions expressed at the third plenary session, Hong Kong
members' in particular. A comparison between the "Notice" and
the "Draft" will show that the former is not only more detailed
and specific, but also includes the opinions and proposals of
many members. For instance, (1) The scope of collection has been
extended: the original scope "Hong Kong and other parts of the
country" has been amended to "the people of the whole country,
including Hong Kong and Macau compatriots, Taiwan compatriots and
countrymen residing abroad, may send in their designs"; (2) The
number of designs for each item (i.e. the flag and the emblem) to
be selected in the flrst round of adjudication has been increased
from 20 to 26; the number of designs for each item to be selected
in the second round of adjudication has been increased from 5 to
6; (3) The plenary session of the Drafting Committee is to select
one design for each item by secret ballot as the design to be
officially reported for approval (draft), and such design will be
submitted to the NPC Standing Committee for examination and
approval; and (4) Awards have been added.
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on 16 February 1987 the Drafting Committee Subgroup on
Education, Science, Technology, Culture, Sports and Religion at
the Kunming meeting seriously studied and discussed the
collection and adjudication of the designs for the regional flag
and emblem, and amended and consolidated the "Notice". The main
views of the Subgroup are as follows: (1) In addition to the
requirement that "the design should fully embody the status and
characteristics of the HKSAR and look stately and nice", the
design should also embody the spirit of "one country, two
systems"; (2) The designs will not be returned to the designers;
the country will have the copyrights of all designs; (3) It was
originally proposed that the adjudicating panel be composed of
seven experts and two members of the Drafting Committee, but now
the panel will be composed of four members of the Drafting
Committee Subgroup on Education, Science, Technology, Culture,
Sports and Religion, a member of another subgroup, and six
experts (three from the mainland and three from Hong Kong)
invited from outside the Drafting Committee; {3) The NPC
Standing Committee has the final right to modify the design
submitted for approval. For the reference of the NPC Standing
Committee, the adjudicating panel may give advice on modification
of the selected designs; and (4) The awards include one £first
prize, five second prizes, and twenty awards of honour, together
with a number souvenir prizes for outstanding designs which have
not been selected. In addition, the Subgroup also proposed
amendment to the structure and wording of the "Notice". The
Subgroup resolved that Mr Qian Welchang, Mr Ma Lin, Mr Henry Fok,
and Mr Mo Kwan Nin be responsible for working out and amending
the "Notice", and for submitting an explanation of the amendment
to the fourth plenary session of the Drafting Committee.

According to the decision of the chairmen's meeting held the day
before this plenary meeting that the part on collectlon and
adjudication of the designs for the regional flag and emblem in
the "Notice" be written as the "Collection and Adjudication of
the Designs for the Regional Flag and Emblem of the HKSAR of the
PRC (Draft)" and submitted to the plenary session for examination
and approval, we now submit the "Collection and Adjudication of
the Designs for the Regional Flag and Emblem of the HKSAR of the
PRC (Draft)" together with this explanation to the plenary

session for endorsement.

Subgroup on Education, Science,
Technology, Culture, Sports and

Religion
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13 April 1987

Collection and Adjudication of the Designs for
the Regional Flag and Regional Emblem of the HKSAR
(endorsed by the fourth plenary session of
the Drafting Committee on 17 April 1987)

It is stated in Annex I of the Joint Declaration: "Apart from
displaying the national flag and national emblem of the People's
Republic of China, the Hong Kong Special Administrative Region
may use a regional flag and emblem of its own." Specific
provisions on the design of the regional flag and emblem will be
laid down in the Basic Law of the HKSAR. To draw on collective
wisdom and absorb all useful ideas we propose to collect and
adjudication the designs for regional flag and emblem in the
following way:

(1) To publish the "Notice on Collection and Adjudication of the
Designs for the Regional Flag and Emblem of the HKSAR of the
PRCY in the mainland and Hong Kong so as to widely collect
the designs for regional flag and emblem. The people of the
whole country, including Hong Kong and Macau compatriots,
Taiwan compatriots and countrymen residing abroad, may send
in their designs. The deadline for such contributions will
be 31 March 1988. The country will have the copyrights of
all contributions.

(2) The designs for reglional flag and emblem should embody the
status and characteristics of the HKSAR and the spirit of
"one country, two systems". They should look stately and
nice.

(3) A panel of adjudicators for the designs for reglonal
flag and emblem of the HKSAR of the PRC will be formed by
five members of the Drafting Committee and six experts
{three from the mainland and three from Hong Kong). The
adjudicators will be recommended by the Subgroup on
Education, Science, Technology, Culture, Sports and Religion
and approved by the Chairmen's Committee. The panel will
select 26 designs for each item (i.e. the flag and the
emblem) in the second quarter of 1988. The designs selected
in this first round of adjudication will be published in
Hong Kong and other parts of China for wide consultations.
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(4)

(5)

The second round of adjudication will take place in the
fourth quarter of 1988 when the panel will select six
designs for each iltem from the 26 designs and submit them to
the Drafting Committee. The panel may suggest modification
to such designs.

The plenary session of the Drafting Committee will select
one design for each item by secret ballot as the design to
be officially reported for approval (draft). Together with
the Basic Law (Draft), such design will be submitted to the
NPC sStanding Committee at the end of 1988.

Finally, the regional flag and emblem of the HKSAR of the
PRC will be officially decided on by the NPC Standing
Committee.
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17 April 1987

Communique of the Fourth Plenary Session of
the Drafting Committee for the Basic Law

The fourth plenary session of the Drafting Committee for the
Basic Law was held from 13 to 14 April 1987 in Beijing. Fifty-
five members attended the meeting and three members were absent
with apologles.

The plenary sesslion received the progress reports of the Subgroup
on the Relationship between the Central Govertiment and the HKSAR
and of the Subgroup on Fundamental Rights and Duties of HKSAR
Inhabitants, discussed preliminarily the draft of the Preamble
and General Provisions of the Basic Law contained in the
foregoing reports, and further studied the drafts of Chapters 2,
3, 7, and 9. Members expressed thelr views and suggestions on the
amendment to certain provisions. The session asked the two
Subgroups to consider such views and suggestions so that the
drafts of the provisions in question could be further amended and

pexfected.

The session recelved the submission of the "Collection and
Adjudication of the Designs' for the Regional Flag and Emblem of
the HKSAR of the PRC (Draft)"-and -its explanation £from the
Subgroup on Education, Science, Technology, Culture, Sports and
Religion. After discussion and amendment, the session endorsed
the document and decided that the collection of designs be
commenced as soon as possible.

The session pald tribute the Consultative Committee for the Basic
Law for thelr efforts to fit in with the work of the Drafting
Committee and their submission of opinions and proposals as
useful references.

During these five days, a meeting with Mr Deng Xiaoping was
arranged for all members who attended the plenary session.

The session resolved that the fifth plenary session of the
Drafting Committee be held from 20 to 26 August this year. The
agenda will mainly include (1) To continue to discuss the draft
of the Preamble, General Provisions of the Basic Law, and
Chapters 2, 3, 7, and 9; (2) To discuss preliminarily the draft
of the provisions prepared by the Subgroup on Economy; (3) To
discuss preliminarily the draft of the provisions prepared by the
Subgroup on Education, Science, Technology, Culture, Sports and
Religion; and (4) To discuss preliminarily the draft of the
provisions prepared by the Subgroup on Political Structure.
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17 April 1987

Mr Ji Pengfei's Closing Speech
at the Fourth Plenary Session of
the Drafting Committee for the Basic Law

Members,

The fourth plenary session of the Drafting Committee for the
Basic Law will come to a close today. In these five days,
merbers have enthusiastically discussed the three items on the
agenda and openly voiced thelr personal views. With the members’
joint efforts, theé sessions has accomplished a great deal.

This plenary session has received the progress reports of the
Subgroup on the Relationship between the Central Government and
the - HKSAR and of the Subgroup on Fundamental Right and-Duties of
HKSAR Inhabitants, preliminarily discussed the draft of the
Preamble and General Provisions of the Basic Law as contained in
these two reports, and further discussed the drafts of Chapters
2, 3, 7, and 9 of the Basic Law. Whether in group discussions or
in the general session, - members have been consclentious and
responsible: they have proposed a number of useful amendments and
views to be studied by the two subgroups mentioned above so that
the drafts of the provisions will be perfected and more precise.

Because of 1limited time, some issues have not been discussed
thoroughly. Members, after this session, may send written
submissions to the relevant subgroups through the Secretariat of
the Drafting Committee.

This plenary session has also endorsed the "Collection and
Adjudication of the Designs for the Regional Flag and Emblem of
the HKSAR of the PRC " submitted by the Subgroup on Education,
Science, Technology, Culture, Sports and Religion, and decided
that the collection of designs be commenced as soon as possible.
We 1invite contributions from the people of the whole country,
including Hong Kong and Macau compatriots, Taiwan compatriots,
and countrymen residing abroad, as well as other inhabitants of
Hong Kong, - who are ready to design a regional flag/emblem of the
HKSAR which embodies the status, characteristics of the HKSAR and
the spirit of "one country, two systems", and which looks stately

and nice.
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puring the past one year and ten months, members have shared the
same understanding and opinions on many issues. As the drafting
of the Basic Law is an unprecedented task, it is not suprising to
come across divergent views and any worry or anxiety is
understandable. But if we, on the basis of mutual trust, respect
and accomodation, can put aside minor differences to seek common
ground through democratic, fair, frank and sincere discussion and
consultation, then the controversies can be resolved.

The continued collection of views from the various sectors in
Hong Kong is a prerequisite for good drafting. The Consultative
Ccommittee for the Basic Law has all along been working hard to
keep in 1line with the progress of the Drafting Committee and
providing considerable opinions and suggestions as useful
references for the Drafting Committee. This has been extremely
helpful to us. We hope the 1liaison between the Drafting
Committee and the Consultative Committee will be further
strengthened in future so that the two committees will contribute
jointly to the drafting of the Basic Law.

Members, 1987 is a crucial year in the drafting of the Basic Law.
According _to__our _working schedule, we _are to prepare the
discussion draft of Basic Law on the basis of the drafts of the
provisions drawn up by the various subgroups. Hence, the work
load for our subgroups this year will be extremely heavy. Our
meeting with Mr Deng Xiaoping yesterday morning has been a
tremendous encouragement. I hope you will continue to make
concerted efforts to achieve further progress in all aspects of

our work.

Thank you
* This is not an official translation provided by the Dra?ting
Committee. If there is any discrepancy between the Chinese

and English versions, the Chinese version shall prevail.
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