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OPINIONS ON THE PREAMBLE AND CHAPTERS 1, 2, 7, & 9
OF THE DRAFT (AUGUST 1987) OF THE BASIC LAW

(passed by the Executive Committee on 4 November 1987)

Special Group on
the Relationship between the Central Government and the SAR



CCBL~SG/RCS~-RS02-871103(E)

Preamble

A member held that the first sentence could be expressed better
if written more in line with the Joint Declaration. The member
agreed that it might be better to omit the latter part because it
seemed not to make a positive contribution to the Basic Law. He
Zurther commented that the restoration of Hong Kong to the PRC
was not only a Chinese aspiration.

Chapter 1

Article 5

A member noted that the present draft was not strong enough,
rights and freedoms were open to not being protected i1if not
established 1n law. They were also open to being eroded
according to the laws passed by the legislature. If initiation
of new laws remained in future as now with the c¢ivil servants
carrying out the instructions of the executive authorities there
z=ight well be a tendency to reduce the strength of rights and
freedoms. The executive authorities might feel reluctant to give
fully effective legal rights and freedoms becauee HKSAR
inhabitants and other persons might then be able to take the
executive authorities to court for compensation for infringement
of their rights.

The member would like the article be reworded as follows: "The
EXSAR shall protect by law the rights and freedoms of HKSAR
inhabitante and other persons."

Article 8

A member remarked that the phrase "subject to any amendment by
the HKSAR legislature" was rather worrying because amendments
initiated by ecivil servants and the executive authorities and
passed by the legislature could effectively give the executive
authorities and c¢ivil gervants more power than they now had.
This might be necessary for effective execution on the one hand
but dangerously powerful on the other. Until it was clear how
the legislature was to be formed and the procedure for amendment
of law, agreement on inclusion of this phraese should be reserved.

There =should be an article on spoken and written languages as
indicated at the second plenary session of the Drafting
Committee. This article should be written to protect the status
of written languages of Chinese and English and spoken Cantonese
and English in the HKSAR.

Chapter 2

Article 1

A member noted that where this article referred to the HKSAR
Government coming directly under the authority of the Central
People's Government this seemed to be a reference to an executive
relationship and therefore in conflict with the Joint Declaration
3 (2) and Annex 1 Section 1 which referred to the HKSAR being a
sovereign relationship. The member preferred the wording in the
Joint Declaration.

Article 2

A member commented that it was difficult +to offer comment on
this without definition of executive authorities, principal
officials and publiec servants. -

Article 6

1. A member noted that in paragraph 2 of this article, the
procedure through which the NPC Standing Committee returned
any laws of the SAR for reconsideration or revoked them was
ambiguous. It was proposed that only when a court, in
trying & case Dbefore it, found that a perticular law
contravened the Bagic Law, would the law be required to be
reported to the NPC Standing Committee which would then
decide whether the law should be returned for
reconsideration or revoked. In other circumstances, the
NPC Standing Committee should not take the initiative to
review the laws of Hong Kong. This arrangement should also
apply to laws enacted after 1997. For the sake of
efficiency, the NPC Standing Committee would not have to go
through esach and every new law submitted to it by the SAR
for the record. Only when problems arose in the coursce of
actual adjudication would a law need to be submitted to the
NPC Standing Committee for ite decisilon.

2. Members held different opinions as to whether a law being
returned by the NPC Standing Committee for reconsideration
would partially or totally cease to be in effect.



Some members held that it should only be partially cease to
be 1in effect because the situation where an entire chapter
of legislation contravened the Bagic Law rarely occurred,
and normally only parts of it were in contravention. If the
entire chapter ceased to be in effect after being submitted
to the NPC Standing Committee, certain rights conferred on
the public by those articles which did not contravene the
Basic Law would alsoc be lost. Even though the validity of
these articles might eventually be reinstated, the public
would gtill be deprived of the rights conferred on them by
those articles from the time this piece of legislation was
returned for reconsideration to the time a decision was
reached.

However, there were some members who held that when the NPC
tanding Committee returned a particular chapter of
legislation to the SAR for reconsideration, this chapter
should immediately cease to be in effect in 1ts entirety.
The SAR Government would then only have to revise the part
which contravened the Basic Law, while the articles which
did not contravene the Basic Law would be left intact.
Subsequently the revised version would be submitted to the
NPC Standing Committee for the record. The advantage of
thig arrangement would be that the power to decide whether
certain provisions contravened the Baglec Law would be vested
in the SAR Government, thus averting the possibility of the
NPC Standing Committee declaring null and void provisions
which Hong Kong people considered important. -

A member pointed out that some clarification was needed on
the procegs of the law being enacted by the HKSAR
legiglature and coming into effect. "Reporting to the NPC
Standing Committee for the record which would not affect the
coming into operation of the law" and the possibility of the
NPC Standing Committee returning it for reconsideration or
revoking i1t might raise doubts about its vaelidity until it
wag passed by the NPC Standing Committee.

Article 7

1.

A member held that the terms ‘''defence'", "foreilgn affairs®,
"the expression of national unity" and "territorial
integrity" were ambiguous. The member was worried that
conflicts might arige in the future over the interpretation
of the term "national unity".

A member held that the applicability 1in Hong Kong of
national laws, such as the Nationality Law, apart from those
involving national defence and foreign affairs, should be
clearly stipulated. He proposed +that the NPC Standing
Committee issue a directive authorising the HKSAR Government
to determine, on its own, which lawe are applicable to the
SAR.

10.

A member found the last paragraph of this article
ambiguous. Did it mean that if the SAR Government did not
follow the i1nstructions given by the State Counecil, the
State Council could put the lawe into effect in the SAR by
other means wihtout going through the SAR Government? 1f
this was the case, it might lead to tension between the SAR
Government and the State Council.

Regarding the above-mentioned point, a member held that the
arrangement was only intended to preserve the ultimate con-
trolling power of the State Council. He noted that the SAR

courts were already given much freedom in the overall process.

A member held that the order of the last paragraph
(paragraph 5) of this article and the penultimate paragraph
(paragraph #) should be reversed because paragraph 5 was a
follow-up of paragraph 3. The whole article would sound
more logical after the change.

A member noted that the wording of this article gave one the
impression that not only national laws would be applicable
to Hong Kong, but that the NPC Standing Committee could
enact, for Hong Kong, laws applicable to Hong Kong alone.
The member held that this point was ambiguous.

This article provides that the State Council may issue
orders to put certain laws into effect in the HKSAR. A
member held that such an arrangement might lead to problems
because the State Council might err and make decisions that
contravened +the Basic Law. The member proposed that
provisions be made for the SAR Government to appeal should
such a situation arise.

A member noted that since the power to interpret the Basic
Law was vested in the NPC Standing Committee, not in the
State Council, it should be stipulated in this article that
the State Council could only issue orders to the SAR
Government upon "the decision or suthorisstion of the NPC
Standing Committee".

A member noted that the term "emergencies" was not clearly
defined. He proposed that following the example set by the
congtitutions of other countries, a separate section dealing
with the definition and handling of emergencies be added in
order to avoid future conflicts between Hong Kong and China.

A member was opposed to the idea of enumerating examples of
emergencies, the reason being there might be omissions. He
proposed instead that it should be stated in the Bagic Law
that the Chinese Government would need to go through special
procedures to announce a state of emergency. A member added
that this article should be amended to read: "Except in a
state of emergency proclaimed by the state, the Steate
Council shall consult the HKSAR Government ...."



11.

12.

13.

14,

A member held that any non-national state of emergency,
i.e., a state of emergency that occurs in Hong Kong, should
be decided by the SAR Government on ite own.

A member pointed out that according to Section II of Annex I
to the Joint Declaration direct application of laws enacted
by the National People's Congress and its Standing Committee
was not possible. Neither was there provision for
application by proclamation or directive of the State
Council for the legislature to enact laws. However this
seemed to clash with Section I of Annex I where all powers
on foreign and defence affairs were reserved. Under that it
would seem possible for the application of national laws
directly.

A member held that a definition of HKSAR Government was
needed so as to fully understand what the terms "legislation
by the HKSAR Government", “consult the HKSAR Government",
and "HKSAR Government does not act in acecordance' meant.

A member pointed out that as long as the HKSAR Government
was acting as the Centrsal People's Government's authority in
HKSAR the matter of not acting in accordance with the
directive would, be most serious and amount to an act of
rebellion which would be interpreted as an emergency. The
member could not see how a serious enough situation could
develop where a proclamation would be needed.

Article 9

A member asked whether these conferred powers would be restricted
to the executive authorities. -

Chapter 7

Article 2

A

member held that the words '"civil aviation" should be added

after "shipping".

Article 5

A member sasked whether this would allow 21l other persons to hold

their

own national passports and PRC travel documente

concurrently.

Chapter 9

Article 1

Regarding the scope of interpretation of the Bagie Law by the
courts of Hong Kong after 1997, members had the following views:

1.

2.

A member held that there would be problems if the scope of
interpretation of the Basic Law by the courts of Hong Kong
was delineated on the basis of "the szcope of autonomy",
because 1t would then be very difficult to define the "scope
of autonomy". He waeg worried that in adjudicating cases
before them, the courts of Hong Kong would find themselves
in conflict with the NPC Standing Committee over the
Question of whether a particular case was within the scope
of autonomy of the SAR. He thue proposed that the courts of
Hong Kong should have the power to interpret all parts of
the Basie Law, pointing out that the Central Government
would intervene 1in the affaire of Hong Kong otherwise.

A member held that if "the scope of autonomy'" was used to
delineate the scope of jurisdiction of the courts of Hong
Kong, the courts of Hong Kong would have a different scope
of Jurisdiection than what they now have (either larger or
smaller in scope) after 1997. However, gince the Sino-
British Joint Declaration and the present draft of the Basic
Law both indicated +that the courts of Hong Kong would
enjoy Judicial ©power and the power of final adjudication
after 1997, the scope of their jurisdiction should not be
smaller than what it was before 1997. The member also noted
that as it was difficult to set down provisions delineating
"the scope of Judicial Jurisdiction', the best solution
would be to follow customary practices of the Common Law.

A member deemed it inappropriate to take defence and foreign
affairs s8g the dividing 1line in defining the scope of
Jurisdiction of the courts because defence and foreign
affairs sometimes might come under the Jurisdiction of the
courts but sometimes might not. Since it was not easy to
contrive & definition of the term, we c¢could consider
following the Common Law and taking past precedents as the
basis.

A member held that since anything other than defence and
foreign affairs would be within "“the scope of autonomy" of
Hong Kong, the Jurisdiction of the courts of Hong Kong would
be much greater after 1997, by then Hong Kong would even
have 1its own court of final adjudication. He pointed out
that the NPC Standing Committee only wanted to retain the
final power of interpretation as a natter of sovereignty,
not for the purpose of intervening in the internal affairs
of Hong Kong. Begides. the NPC Standine Cammittees haesinaliv



A member maintsined that there was no need to worry too much
about the Central authoritiesg intervening in the affairs of
Kong Kong. He noted that if they really wanted to
intervene, they could do so in other areas as well, not just
in the matter of Judicial Juriesdiction, but this would mean
forgsaking the spirit of "one country, two systems". The
people of Hong Kong should have greater confidence in the
Beijing Government.

A member proposed that paragraph 2 of this article be
amended as follows: "The courts in the HKSAR may, in
adjudicating cases before them, interpret articles of the
Basic Law", {Deleting the clause "which are within the
scope of the SAR's autonomy.)

The member held that since very few articles involved
defence and foreign affairs, the amendment would not affect
the Central Government's sasuthority in defence and foreign
affairs. The member also maintained that the NPC Standing
Committee would not easily interpret the articles of the
Basic Law relating to the SAR's autonomy. It would only
interpret the articles relating to defence and foreign
affaire at an appropriate time. Furthermore, if the NPC
Standing Committee would really have the interpret the Basice
Law, it would first consult the Basic Law Committee.

A member favoured the idea that the courts of Hong Kong
should enjoy full power of interpretation. He pointed out
that since the NPC Standing Committee was part of the
political structure of China, not of Hong Kong, if cases
were to be put before the NPC Standing Committee, the NPC
Standing would be like the court of appeal.

Regarding the above point, a2 member maintained that if the
NPC Standing Committee, as & political body, was allowed to
pasg political Judgment on certain non-political laws of
Hong Kong, the nature of certain Hong Kong laws would be
affected (for example, from being non-politicael to being
political in nature), and this would seriously undermine the
confidence of the people of Hong Kong. The member also
pointed out that the NPC Standing Committee would have to
be changed into & non-political body if it was to be vested
with the final power of interpretation of the Basic Law.

A member suggested that the "Basic Law Committee" could
flexibly sort out cases within the scope of interpretation
of the NPC Standing Committee and those within the scope of
interpretation of the courts of Hong Kong. The committee
would then refer the cases to the NPC Standing Committee
which would decide how they should be dealt with.

10.

11.

12.

13.

A member maintained that the judicial system now in force in

Hong Kong should, as far as possible, be kept intact. The
courts of Hong Kong should have the power to handle cases
relating to defence and foreign affairs, but not the

substance of defence and foreign affairs. In addition, the
power of final adjudication of the courts of Hong Kong
should be kept intact, since this would be an important
element in ensuring the confidence of foreign investors. We
could not have a situation where some cases could not be
tried by the courts of Hong Kong (it was as yet impossible
to clearly define what were to be excluded), ag it would
frighten off foreilgn investors.

A member pointed out that apart from laws concerning defence
and forelgn affairs, some other national laws involving
major national interests could also apply to Hong Kong.

A member proposed that it should be clearly stipulated in
the Basic Law that the courts of Hong Kong would have the
power to interpret all laws in force in Hong Kong, including
certain national laws of China, such ag the Nationality Law.

A member proposed that either the courts of Hong Kong should
be able to interpret any articlees which the Basic Law did
not classify as Central Government's authority, or the SAR
courts should be able to interpret anything which was not
clearly stipulated as beyond the power of interpretation of
the SAR courts.

Regarding the final power of interpretation of the Basic Law,
members had the following views:

1.

A member held that although the NPC Standing Committee has
the power of interpretation over &ll lawse according to the
PRC Constitution, it should be clearly stipulated in the
Basiec Law that the courts of Hong Kong should have the final
power of interpretation over those provisions of the Basic
Law which only concern the internal affairs of Hong Kong,
such a8 the chapters on the rights and duties of inhabitants
the economy, and culture and educsation, and the NPC Standing
Committee should not concern itself with their
interpretation. A case in point was Article 15 of Chapter 3:
"The rights and freedoms of Hong Kong inhabitants shall not
be restricted save as prescribed by law and necessary to
proteect national security, public order, publle safety,
publiec health, public morals or the rights and freedoms of
others."

The member worried that if the courts of Hong Kong and the
NPC interpreted words like '"national security, public order"
differently, it could lead to contradictions and conflicts.
He also meintained that the freedom enjoyed by the people of
Hong Kong should not be determined by the NPC Standing
Committee.



2. A member noted that the Sino-British Joint Declaration only
specified that the power of final adjudication be vested in
Hong Kong, but made no mention of Hong Kong having the power
of interpretation of the Basic Law. He pointed out that
according to the PRC Constitution, the NPC had the Ffinel
power of interpretation of all Chinese laws.

Article 2

Members had three different views regarding the procedure through
which proposales to amend the Basic Law could be initiated.

A.l.

A member was in favour of the present article proposed by
the Drafters, i.e., "Amendment proposals from the HKSAR
shall be submitted to the NPC by the HKSAR delegation to the
NPC after obtaining the consent of not less than two-thirds
of the HKSAR delegates to the NPC, two~-thirds of members of
the HKSAR legiglature and the Chief Executive of the HKSAR."

A member held that since the HKSAR delegates to the NPC, the
legislators and-+ the Chief Executive were representatives
respongible for desling with the relationship between Hong
Kong and the Central Government, local legislation and
administrative affairs respectively, the endorsement of a
proposal to amend the Basic Law by these three parties would
mean that the proposal represented the wish of the majority
of Hong Kong people. Members noted that the amendment of
the Basic Law would be an important matter which would have
to be handled with great care. Hence, proposals to amend
the Basic Law should have the endorsement of the majority of
representative people.

However, a member suggested the following: Amendment
proposals from the HKSAR shall be submitted by the SAR
Government "after obtaining the consent of not less than

two-thirds of the members of the HKSAR legislature and the
Chief Executive of the HKSAR".

The member maintained that proposals to amend the Basic Law
should not require the endorsement of the HKSAR delegates to
the NPC becsuse these delegates were not within the
structure of the Hong Kong Government; beesides, the method
of the election of these delegates and their terms of
reference were not clear. Unless the Basic Law included a
proposal acceptable to Hong Kong people stipulating the
method of +the election of the NPC delegates and their
duties, proposals to amend the Basic Law should not require
the endorsement of the HKSAR delegates to the NPC.

3.

Another member pointed out that since the main task of the
Hong Kong delegateg to the NPC was to participate in the
management of state affairs and to 1liaise between the
Central Government and Hong Kong, they should not take part
in the submission of proposals to amend the Basic Law. He
also pointed out that Hong Kong people should be allowed
greater initiative in dealing with internal matters of such
importance.

However, some members objected to the above view on the
grounds that this would deny the importance of the Hong Kong
delegates to the NPC. A proposal to amend the Basie Law
would ultimately be discussed at the NPC. If the local
delegates did not endorse the proposal, they would not be
able to explain it at the NPC or to persuade the other
delegates to accept it. Consequently, it would be highly
unlikely that the proposal would be passed by the NPC.

In addition, a member noted that although Hong Kong people
might £ind Hong Kong delegates currently elected by
Guangdong province very distant, he believed it very 1ikely
that after 1997 Hong Kong delegates would be elected
locally, by then the delegates would be able to represent
the wishes of Hong Kong people. Thus their views should be
heeded when proposing amendments to the Basic Law.

Some members objected to the presumption that delegates to
the NPC would be in opposition to other representatives in
Hong Kong. The reason given was that in future, some of the
delegates might be elected from amongst the legislators and
the Chief Executive himself might also be a delegate to the
NPC.

Some members were against the above view for the following
reasons: Delegates to the NPC and members of the Hong Kong
Government were different in status. The former must be
Chinese natiocnals, whereas the latter could be Hong Kong
inhabitants who were not Chinese nationals. Their
representivensss was thus different. Furthermore, even if
the delegates were elected in Hong Kong, they might not work
for the interests of Hong Kong people on every occasion
because their main concern was state affairs.

A member put forward a third proposal:

"Amendment proposals from the HKSAR shall be referred to the
State Council by the HKSAR Government for submigsion to the
NPC after obtaining the consent of not less than two-thirde
of the members of the HKSAR legislature, not less than helf
of the number of HKSAR delegates to the NPC (not necessarily
a two~thirds majority), and the Chlef Executive of the
HKSAR.



D)
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2.

The member held that such an arrangement not only preserved
the initiative for Hong Kong people in the matter of
proposing amendments to the Basie Law, but also took into
congideration the views of the Hong Kong delegates to the
NPC. Besides, endoregement by no less than half the number
o HKSAR delegates to the NPC (not necessarily a two-thirds
majority) was a reasonable requirement because if it was
found totally unacceptable by the Hong Kong delegates, it
would demonstrate the inadequacy of the proposal.

Furthermore, this arrsngement would allow the HKSAR
Government to refer proposals to amend the Bagle Law
directly to the State Council for submission to the NPC for
discussion. The member aleo found ambiguous the role and
duties of the HKSAR delegation to the NPC asg set down in the
draft. If the delegation was in s position to revise or
approve the amendment proposal, the power of the delegatesg
would be excessive. He thus suggested that amendment
proposals be submitted by the Hong Kong Government directly
to the State Council without going through another
procedure.

£ member pointed ocut that the draft only mentioned that the
delegation of thé HKSAR to the NPC would submit to the NPC
proposals to amend the Basile Law, without saying anything as
to the procedure after the submission. He hoped that the
drafters would delineate the whole procedure.

If there is8 any discrepancy between the Chinese and the
English versions, the Chinese version shall prevaill.
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OPINIONS OF THE SPECIAL GROUP ON LAW
REGARDING THE DRAFT ARTICLES 6 & 7
OF CHAPTER 2 OF THE BASIC LAW

Special Group on Law held two meetings to discuss the draft

Articles 6 & 7 of Chapter 2 of the Basic Law. The following is a
collation of the views expressed by members of the Special Group
during the meetings. These views are now submitted for the
reference of the Drafting Committee.

On Article 6:

1.

A member held that it was difficult to discuss thie article
when the formation, terms of reference and membership of the
Bagic lLaw Committee were yet unknown, Besides, thisg article
provided that any law which was returned for reconsideration
or revoked by the NPC Standing Committee would immediately
cease to have force, but it did not specify whether only the
part which contravened the Basic Law and the legal
procedures or the entire piece of legislation would cease to
have force. In addition, this article did not state whether
the NPC Standing Committee was required to give the reasans
for returning a law for consideration or revoking it.

A member queried about the term '"legal procedures" and
proposed that it be deleted. However, some members objected
to deleting the term for it was quoted from the Joint
Declaration. A member proposed that this article should
make it clear that the term referred to the legal
procedures of which system.

with regard to Paragraph 3 of this article, a member
proposed the following two amended versions:

Proposal 1:

"If the NPC Standing Committee, after consulting the Basic
Law Committee of the HKSAR, considers that any law of the
HKSAR 1ig not in saccordance with the provisions of this Law

that are beyond the scope of the HKSAR's autonomy, it may,
in accordance with Article 1 of Chapter 9 of thie Law,
exercise its power of interpretation of the Basic Law, and
declare the law or a part thereof invalid. Upen the
publication of such declaration in the HKSAR Gazette, the
law or the part thereof shall immediately cesse to have
force, but the cessation shall not have retrospective
effect."

Proposal 2:

"If the NPC Standing Committee, after consulting the Basic
Law Committee of the HKSAR, congiders that any law enacted
by the SAR legislature may not be in accordance with this
Law or legal procedures, then it may refer such law to the
court of final appeal for its consideration. If that court
considers that such law or a part thereof is not enacted in
accordance with the Basic Law or legal procedures, and 4i¢f
the NPC Standing Committee does not disagree, then such law
or the part thereof ghall cease to have force immediately,
but the cessation shall not be retrospective, If the NPC
Standing Committee disagrees with the view of the court of
final appeal of the HKSAR, then the law may be referred to

the HKSAR Bagic Law Committee for its consideration. Its
decisions will be adopted by the NPC Standing Committee
without amendment. Any law or a part thereof that is

considered by the HKSAR Basic Law Committee not to have been
enacted 1in accordance with this Law or legal procedures
shall cease to have force upon publication of such decision
in the HKSAR Gazette, but the cessation shall not have
retrospective effect."

~

Some members found Proposgal 2 unacceptable because with such
an arrangement the Basic Law Committee would be superior to
the court of final appesal, which would undermine the high
degree of autonomy of the SAR.

Most of the members agreed to the following basic principle:

"Any law that i1s within the scope of autonomy of the SAR
shall be dealt with by the SAR on its own. Should any
dispute arise, the law in qQuestion will be referred to the
Bagic Law Committee for decision as to whether the law is
within the SAR's scope of autonomy, and whether it shall be
dealt with by the SAR or the Central Government. Normally,
the Central Government and the SAR shall adopt the decision
of the Basic Law Committee."

As regards which articles in the Basic Law were within the
scope of asutonomy of the SAR, a8 member suggested specifying
the articles which were within the scope of autonomy of the
SAR and those which were not. However, some members had
reservations about this suggestion.



*

Article 7:

Members found it difficult to define the expression "laws
within the scope of the high degree of autonomy of the
HKSAR". It was proposed that the following be used to
define the scope of the SAR laws: '"The laws of the HKSAR
shall be this Law, the laws previously in force in Hong Kong
as provided in Article 8 of the General Provisions under
this Law, the lawe enacted by the HKSAR legislature and the
laws concerning defence, forelign affairs and the expression
of national unity and territorial integrity enacted by the
NPC or ite Standing Committee."

Members held that national laws to be applied to the SAR
should go through the legislative procedure in the SAR
before they could take effect.

Members pointed out that as the legal terms used in the
mainland were very different from thoge used in Hong Kong,
the Central Government only had to issue directives to the
SAR so that national lawse could be applied to the SAR by way
of legislation by the SAR Government in accordance with the
directives.

Members held that the term "emergencies" in this article was
obsgcure. It was proposed that emergencies should refer to
thoese proclaimed by the Central Government.

If +there 1s any discrepancy between the Chinese and the
English versions, the Chinese version shall prevail.
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CHAPTER 5 ~ THE ECONONY OF THE HONG KONG SPECIAL ADMINISTRATIVE

{17

(23

{33

REGION (HKEAR)

The HEKSAR ehall meintsin the vcaplitalist economiec systenm
previsusly pracitised in Hong Kong and shaell not prsciise
the socislisr economic aypstem or policies as appliied in
Mainiang China. The HKSAR shall decide lte sconomic poliny
on 1¢s own. .

Righte conceprning the ownership of property {including such
intangible properties &8 knowledge, franchise, copy right,
patent, #t e} including those relsating to acguisition, use,
diapoexl, fnheritance and COMPENBET LON for lawful
geprivetion {corresponding to  the resl value of The
property oconcerned, freely convertible snd pald without
undue delay) shaell continue 1o De protecied by leaw.

The principle whersby the distributicssn of rescurcess, the
proguction  of commodities, the provision of services and
their prices sre determined Dy the malket with minimum
interference by the Government; the principlies of free and
fair competrition, sguality under the law without specieal
priviieges being given to any ingividual or corporsation
ingluding any governnent department; shall be maintained.

SECTION 1 {1} =~ FINANCIAL MANAGEMENT

(13

{23

(3)

The HKSAR shall maintein {te financisl indepesndence and
#hall mansge ite finsncial matters on 1its  own, inoluding
the alliocetion of Cfinancisal resourcer and preparsatisn of
financial budgets and final accounte.

The financial budgets and finsl sccounts of the HKSAR shall
he approved by the SAR legislisture and submitted To the
Central People's Govsrnment for record.

The HKSAR shall use its financial revenue exclusivaly for
its own purposes s&nd thsy shall not be handed over to  the
Central People's Government.

-3

The HESAR Government shall msintein its finance prudently,
maintaining & polisy of 8 palanced budget. The expenditure
shall be maintsined &% an appropriste ratis to the Grosa
Domestic Product.

The HKEAR Government shsil noet engage in commerciel
sotivities. ITngividusl specisl projects whiech wmust be
undertaken Ly the Oovernmentl must be s&pproved by  the
legieisture. Tre policlies of sssigning public projecte to
private entergrises through open and fair tandear, awarding
franchise to private enterprise 1o mensge public utilities
while &% the same time meintaining sdequate control and
permitting & ressonsble profit shall be maintained,

SECTION 3 {2} ~ TAXNATION POLICY

{13 The Dentrsl Peopie’s Government shall not levy taxes on the
HKEAK Governmsnt and residente.

-3 HKSAR  ghell meainysin & simple ftasxstion system and &
relstively Jow Lax rete.

{3} The taxation Laws tex retes of the HKSAR  ang  their
sEendmentg shell Lo aporoves DY 1The SAR lsgislature

Pl The HESAK phall De allowed 1o conciude texation sgreements
with the Central Pecple's Government sg well &8 foreign
eountrien,

SECTION 2~ FINANCIAL RYSETEM AND POLICY

£33 Tare HKSAR  shal)l  declde jte own monetary &nd financial

T policy. s T inug e gracviioe of & Free and  open

monetary  and financisl syatem T maintalsn fts gtatum &8 an
internaticnal Finencisl centre.” {(The word “continue" means
to meintaln the vurrent condivion.’

{23 “Markets for forelgn exchange, gold, securities and futures

ghsll continue to open in the HKSAR. ™



{3}

{4}

“The authority to issue Hong Kong currency shall be vested
in the HEKSAR Goverrment. The ftssue of Hong Kong currency
must have not lese thasn 100X currency reserve. The HESAR
Government mey authorise Jesigrneted Lanks to issue or
continue (o lssus Hong Eong curvency under statutory
suthority, arfter sstisfying 1teel? ihat any fssus of Hong
Borg CUrrency will be soundly Desed angt  that the
srrangements for such lerue are consistant with the object
of m&intaining the stabllity of Hong Kong currency. The
Hong Kong currency may alsos be freely convertible with
other internstional currencies.® {Except for the clause on
CUrrRBCY reserve, the parsgraph ix copled Prom the Sinoe-
British Joint UDeclaration.}

*The Exchange Fund shsll be managed and controlled by the
HKEAR Gowvernment, primsrily for regulsting the exchange
value of the HK dollear.®™ (this clisvee is identical tu the
ane conteained in the Sino-British Joint Declasration. )

EXPLANATORY NOTES

{13

{23

(3

¥

The sbove are bDased on the Baegio Lew Structure {Draft)
passed by the Basic Law Drafting Commitiss on 28 April
1986,

The working geoup has conducted & numdbéer of discussions on
the toples of finance. taxstion, Financial aystem and

EoonoBle By BLem, A great Jdeal of  comments have Leen
puggestad &nd are now szummarised for refarvence of  the
Special Group on Eronomy of the Basioc Law Dreafiing

Committee,

The firet of the & topicse: Economy

Clause 1 is b&a!eull# taken from Section & of Annex 1 of

the Joint Deslaration, with the sogition only of Yshall not
practise the aonisliel system or policies an sppllied in
Mainlsnd China"™ &nd "The HKSAR shall secide {18 economic
pollicy on 1ts own.®

Clause ¢ lg Lagically taken from Section & of Annex 1 of
the Joint Declaration, with the addition only of "including
such intangltle properties as Knowledgs, franchise, cOpY
right, patent, etce®™,

Cleuee 3 ig not found in the Joinmt Declapration. It heas
been Jdlscussed on geveral cocasions in  our  group that
whether we say "the original capitsiiet svestem" op Hane
fountry Ywo syetems’.  the important thing i& to affirm the
principinee o34 "property ownership”  and “production,
glsrripution and prices 1o he determined by the marker”,
If these two principles Bre not written into the Basic Law,
any other sugResTions would be Yoo vague, N

A member sugeested 10 delste this rlsuse sinece it comprised

BRVEral convepte -~ 1} market fopoe: 2} judicisl concept
{whieh hae siresdy been included in the chapter on Law )
A0l 3} the government shall not enjoy any priviieges -~

which were not congistent with the reality &nd 1t  was
desirable 1hat the government should retain its privileges.
In eddition, the Basic Law should svold the use of genersl
expresgions, TSR shoulad 1t be reduced to & list of
apprehensliong Yell by Hong Kong people. Since this section
wae  To etetle iy the principlesn, the mention of  the
prectrice  of ospitsiist Byatem (n cleuse {1} wse alresady
#ufficient. A member howaver proposed thaet this clause be
retaingd a8 s1] 11 mentioned were econosmic theorlies.

Apsrt fyom this, Thevre seem8 (¢ be noa need to include ton
many detslis Iv he sestion related o woonomy in the Basic
Law. D wourae., i should give further thought 1o see
whethar TR e Pu BnFihing missling & whathepy the

ghovement ionsd % ClauBes shouwld be improved Lo make them

more ¢ Teta

Lokl ng &1 the Beaalye Lew STeucture (Drafi) dated &p Aprdl
LEEL, PV wonid sppesr That the sbovementlioned 3 clsuses
should  pe faoiuded in seneral Provislons of Chapyer §
while Ohapter % on HEE sy showld desl dlrectly  with
specific sulle: menagement snd taxstlion

Trie EEY- 3N Law  Drsafiing
L A8 & working  group  wnder the
sitvee, wd

pailioy.
Commities 1o

Cangulitarive winuid  oniy  suggest those
principles whioh are reitated o Eoonomy snd whioh ghould
e wrllven Inte Ths Hssic Law.

The second topic: Financial Manasgement

Cliaunes 1, #. sand % osre Danliosily taken from Bection 8 of

Annex I of the Joint Decliaration.

laupe §  represents an Inportant view-point reaised many
timeg  in our dlscussiona. The majority of members feel
that 1t is more appropriate to say "the expenditure should
be maintalined at an appropriate ratic to the Grose Domestic
Product®™ than to indicete a specific ratic.



{5}

{6}

Soume membarez thought that clasuaes § was sppropriste. But
some thought that It was undesirable 10 include thie clause
in the Basic Law; they proposed this Cclause te deleted and
the congept "to meintain its  finsnce prudentiy® be
incorporatad inte Clause ).

Cimune 5 is 8 new point. In fact, thie hag slwayvs Leen
practised in Hong Xong. It is bDellevead that the inciusion
of such 8 clause in the Basgic Law not only guarsntecs thet
the BSAR Joverrment will not waste pulillc money, Lt &lgo
strengtheng the confidernice of the publiic.

There seame 1o bLe& no need to include too many details in
the Basic Leaw such am the fsgue of Government Londs.

The Third toplic: Taxstion

Ciause 1 ia bDasically taken from Secvion 5§ Anrnex 1 of the
Joint Declisrstion, only the words of Ygovernment  snd
resigents™ are esdded safter SARY. According to the
Orafting Committee, this was the original measning of Annex
1 of the Joeint Declaration. It would e Detver to write it
down  clesrly In the Basic Law, Thie clauss applies 10
places outplide Mrinland Thina.

Claure 2 lg & principle emphasised many Times in oupr group
giscussions: "B simple taxation sysiem and relstively low
tax rate™. It 1B move &OVERLALECLE IO The SAK  fust TG
mention & policy withouwtr Quoting &ny sperific figures.

Clause 3 in fact includes certain mattiers of cur group's
concern  inclfuding: Will taxation bLe iimited to frufits
generated In Hong Kong® The verglon we have suggested
ahould be more scceptable and in fact should Bolve tthe
prablem which we are concerned about.

The Lheckground of clsuse & 18 pimilar o clause 3,

The fourth tople: Financial Sypetem anad Pollcey

ALl & clauses sre taken from the draft of the [rsfting
Committen. On  the word "full" in clsuse 3 “the lssue of
Hong Xong currency muetr heave full reserve®, & membey
suggested that it be replaced by "not less than 100X”  as
the latter expression wss more epscific.

The dirferencs Dbetween the present 2 clavess and the
eriginsl 12 clauses s THAt the banking supervisory system
and the sstablishment of infrastructure such &s the Trads
Development Council sre not mentioned specificelly.
Hembars feel thet “providing the necessary conditions and
adopting the appropriata messures™ in clsuse {1} is 300
Eeneral and need not be written down.

Ag ¥ The musnegemert of The Fueharge Fund Lty &n lrdependent
trugt oPrgsnirarion., Sur groul hes mbde such. a8 Proposal

Previous.y buat Yhie Las ol bheen included in the Basic
Lrafy. It wieln seem that {1t may not Le necessanry

include thLig point (R0 the Bssic Law,

Léw
te

The Question of whetheér ft giouid Le B floating exchange
rate Lr A llvured evinange rate woiwld net be appropriste For
disoopBel.n in the Beasic aw a&rd is therefore not ingiuded.

If There g 8ry JdiBoreLaNcy [etween the Chinese and
Engliegh vergiche, the (hitese sursion anhsll prevail,

the
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FOREWORD

This discussion psper is prepared by the working group of the
Spacial Group on Finance, Business, and Economy. Topics incliude
two  ftems under section 5 in Chapler V of the SBtructure of *the
Basic Law {Dreaft} -~ policy regsrding tourism and policy
regarding resal metate. Members of the working group oollectred
the opinions of members of the Specisl Group expregsed at former
meetings and carried ocut further discuseions o these opinfone
and sxtrscred the maln pointe to make preliminsry suggestions on
the svipulations inm the Basic Law.

Members of the working group are of the opinion that some of the
contents Oof the suggested stipulsations conteined in this paper
are not sonfined to policy regarding touriesm and policy regarding
resal ssiate, It 48 therefore considered fessiblie that the
suggestions be Iincluded into the Basic Law as genersl provieions,

CONTENTS:

I Poliny regarding tourism

$ 3 Policy regarding real sstate

1}

113

ER SN

113

T abolitien agresments with etates o regione. ®

Policy regsrding Yourism

The Basic Lew should have provisions 1o cover the following
pointe:

Tre Hong Kong Bpecisl Adminietrative Reglon Government shail
on 1te own decide poelicies regsrding tourtism.

Unless resirsined Ly Jsw, inbsblitents of the Hong Kong
Speclial Administretive Reglon shaell have the right to obtain
trevel documents for entry to and exit from the HKSAR.
Unliess restrained by lsw, holders of wvalild travel documents
ehsll be free 10 lesve the Hong Kong Specisl Administrastive
Reglion without special surthorisstion.

{2.e, & DEPRETAPh in gection XIV of Annex I to the Joint
Declerationd

The Hong Kong Speciel administrative Region Government shall
continue 0 asubsldise semi-officlel organissticone with the
&im of promoeting Touriem, &5 proftest  sush erganissations
from being subordinsted o stste organiestions of & similer
nature.

The Hong Hong Specisl Adminisivative Region Government may
o ite own delegaste powers Yo 1ts official or memi-ofFiolal
oversear  orgasleatiaone 1o fesue vipas for éentry ints  the
Hong Hong Speolisl adminfgrrative Reglon, S reguest Chinese
oversese osrganissticns o Issus Buch vigss scoording to the
criterisa Bev down by the Hong Kong Specisl Adminigtrarive
Reglion Gowerbment.

The following opinfong concerning policy on touriem sare for
the reference of the Drafiing Tosmities members:

It i stipulated in tnhe Joiny Declarstion that "ihe Centreal
People’s Guvernment ehall sesist or authorise the Hong Kong
Specisl Administretive Regilon Sovermment to  conclude visa
Mambers
pointed ort That &¥ present Hong Kong sdopted the practice
of unilstersally sbolishing entry wvises reguirements for
pecpie of vertain stater {or regions). Members were of the
epinion Thst this arrangement could pe mainteained sfter
1997.

Mepbere reieed the Falliowing guestion Ffor the conslderation
f the Drafuing Commitites members; when the PRU 18  boy~
cotting or on Lsd terme with a certain stete region, can the
Hong Kong Special Adminlietrrative Regilon Governiment yetain
it vika sabolitlon srrengement ~« unilateral or otherwise ~-
for that stetesregisn?
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Policy regarding resl sstate

T™The ¥olliowing polinte shoulgd be included in the Besglc Law:

The Hong Xong Special Administretive Region Government may

et its own decids its landg policy, including policvies on

transastion of land, lenne of larng, payment of asdditionsl

premium and tsxavion, and the utilisation of the revenuse

thus scorued.

{Note: not to be regiricted by any suthority similar to the
present Sino-British lLand Commiesion.)

Huwrere lenses of Land not heving & right of renewal expire
after 30 Juns 1897, they anhell be deelil with in  scoordence
with the relevant land lawe and policies of the Hong Kong
Specisl Administrative Region.”

{L.2. part of the second parsgrsph of Annex 1Ii 1o the Joint
eclapation)

The following oplinlions concerning policy on ragl eptste &are
for the reference of tha Drafting Commitiee mambers:

At presanyt, the British Sovernment suthorises the Hong Xong
Governmsnt 10 issue leasesn. It ig clearly stared on  the
lempes that the source of suthority lilees with Britsin,
Members suggested that after 1997, it sghould be elated
clearly in all lessew: “Tasuthorired by tre FPeople’s Republic
of China”; bDut members reckorned that {t would be & colossal
tagk o change the wording in &ll lesses. 1t was therefore
suggerted that the Hong Kong Special Administrative Reglion
Government could leginlate to schieve the same effact.

Membere held that indigencsus Kew Territories intabltants
ahould etill be entitled o exempted houses. But this
privilege nsed not e specified In the Bsmic Lew,

1f there is sny dimcrepancy betwesn the Chiness and 1the
Engiish versions, the Chinsse version shall prevail.
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Palicy regarding Snipping

The Basic Law should heve provisions 10 ¢cover ithe following
pOLNTR:

Frew access 1O the port -« ALl ghips may €njoy BRCCess 10 Lhe
port wunisss restricied by HKEAR laws or, In sress of foreign
wEPaies Or defence, by the Central Government.

There snould bLe a general reference in the Basic Law 10
engure that there will De no Giperiminstion between
privately-owned firms snd organigatiaons owned by the Ceniral
Government 1.8, PR orgsnisetions in public ownership
engaging in commercial ectivities in ihe HESAR cannct silaim
privileges ag ptate organiestionx,

Dwnership -~ In the case of corporste-owned ships, Th
to regisver on the Hong Kong Feglater should he Jiwd
sompanles Lngooerporated in the HKSAR, In the 9
indiwidual 'ﬂwnev&* pRraong with the right of sabode in L e
HREAR  should have the right to register on the Hong Kong
Regleter. In il cases, the management angd cortrnl of the
ship would have 0 be ersrcised from the HREAR,

# right
Ted pg &
age  of

A1)l gualifies ship owsers shall te Free to regigler their
ships on and deregleter from the Hong Kong Reglster,

It 18 suggested that since Hong Kong-reglstered ghips &re
Chinese ahips, errangements should be made under Thinese law
ty  guarsntee free access of Thepe ships T &11 poris in the
PRC, sngd the freedor 1o trade amohg ttese pOR'E

Taxation on shige regigtered on the Hong Kong Register shell
Le cecided by the HKSAR Government,

{The Central Government shall not impoee any other taxation
on Hong Kong-registered ships.)

{It 48 wsuggested that this point may be included In &
general provision on taxstion in the Basic Law, and need not
necesnarily be written into the section on mhipping.}

The é&tianalxtr ang flag of shipe on the Hong Kong Reglister
~- The arrsngesents should follow the propossls contsined in
the pasper MHong Kong Register of Shipping - General

10

Principles Yo be Adopted for vthe Modified Regisrter” repared
by the Economics Servicex Branch of ihe Government
Recretutiat . {Apyentix 1 BeLtion ¥y, i.e. itn order ta
Indicale LOIh the nati(naiity of the #BrAp #nyd the fscol That
1Y 18 on the Hong Kong Register, s Horg Kong-regigtered ship
BhBII fly twe Fiage; 2re upper flsg would bLe the risg of The
PR and the (pwer flag woult tae the HEKSAR reglonal flag.

Jurdsdictfon Coer Hong kg regirtered shipe  and their
peranrooi wheh 1 Pooeign afate {8 fnvelved -~ Alrthougt. the
RBLIGNElI T Lf Ve sflge un Sle Hung Kong ELipping Register
Wwill e nirkeds, Trhewe B 18 Are reglerersd in the HKSAR
untter the dusl Flag s Pangemsr o it Follows That the MESAR
atoulyd Laewve aulobhomy  ls gLIpping adminietravion ang
legielatdcr IR "IN L¥e Hr5 a8k Sovernment ahould have
Jurisdicti - n over the HKSAR =7 ips 8nd thelr pergonnel but it
I8 srcepted that the PREO {e srtitlesd 1o reguisition powers
ever Hong kongereglatered ships, Begqulieltion powers are

undereionoan T mesn e riglt oY the BOverelign stste ta taxe
over contrdi of shijs In the svent Of wap.

Internaticrel [ rotertion o the ehips - in the
Intertat §ora, SIETE D&, v The event of artlons of othen
sountries TiEc s 38 Hor g Kovgoregigtered shipe, protect ion

OFf Bnd renpLnelt i.lty For the shipe will rest with the PRO,

The  pawition of tre HKSAR 1 21 2@€rnalionsal ergainlesticons
347 4] internationsl  wapriltime sgreements -- As in  the Jeint
Declareticn, 11 sloae:d @ 82ipuluted in the Bagic Lew that,
subiecy T LAN -7 principle Yraat Foreign affRirs sre  the
respongilLiiity of the Tentrel Feople's Goverrnment, the HKSAR
mEY  On 118 own meinisin and gSevelop relalione and cancolulds
and impiament BLYERMANIE wilh relsvant internsetionsl
organisat ione, fFor example, the HKSAR may retain {8 etatus
in the IMO,

There eho .31t to pestrictions on  the narionalizy  of
CEfLIPrE &0 wewmen marning Bong tongeregletered Bhips, The
HKSAR Sowvernment ahould howet € enoourage 1he employment of

HKEAR  seamen on  Hong Kong - registered shipe and should
BHRCOUr&ge HKEAR wgeamarn (e serve on  Hong Kong-registered
ships.

Appendedt 1@ the "Hong Kong Register of Stipping -- General
Principies 10 Le Adojted for the Modified Register” prepared
by the Economic Services Brench of the Hong Kong Government
Sscretariat. Members are aware That the principlier were
discussed snd  egxreed upon Ly the British e&nd Chinese
governments and scknowlenge thal theese principles sre 1o be
the hssle on which the Reglster of the HKSAR is to  be
establiahed.
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Policy regerding Civil Avistion

The Basic Law should have provisions to cover the following
pointe;s

Nationality snd regisirstion marks of sircraft registered in
the HEKSAR: It ts suggested thet while the nationslity of
thess alrcraft will be Chinese, the HKEAR Government should
have Jurisdiction over thess alvrcoraft, thelr orew ang
Fassengers. internationsal protection For the sircrsaft - In
the Internsaticonal sspect § e. in the every of scticns of
sLiher oountries vis-a-vis Hong Kong-~registered sircraft,
proteciion of and responsibility for the airceraft will rest
with the PRC, Registration merks should Pfollow the currenyt
practice (i.e."VR™ regletration) while the HKSAR emblem
ahall bDe ghown on the teil of each Hong Kong-registered
alrcrafy.

Tre Joint Declisrstion stipulstes thet “sirlines incorporated
&nd having thelr principal place of vusiness in Hong Kong
cierae s mMAY Ccontinue O operate™, Thig will mean that any
interested party of any nationaliity irrespecstive of sasny
rigrntes OFf abode in the HKESAR will e sble to incorporate an
siriine in Hong Kong and seek an alr osperators certificate
before 1897 sand may continue 1o copereate afier 19G7T. But
whether &n airline will Dbe able to e Jdesligrnated far
scheduled servicves will depensg on the terma of the Alr
Service Agreements conglutded Dy the HKSAR  with LyYrey
countriee, In other words, while an HRBAF siviine ctwid bLe
in existence and in pousession of &ll necegasry HKSAR
licences, ite rights to fly 10 oibher Countriss on &
sehedul sd nasie will depend on wheither or not othepr
countries sccept The leck of nationality criteris  for
owneraniip &nd control preaently spplied

It is stipulasted in the Joint Derlarstion that the BKSAR

Government, “scting under the specific authorisations from
the Central People's Government®™, may negotiste, conglude,
renew, ang  amend Alr Service Agreementg or provigionsl
srrangements for scheduled sir services to, from or throughb

the HKSAR which do not operste to, from, or through thas
mainland of China.

It should be made clear in the Bemic Law that this apecific
suthorisstion =ahould mean n the field of avistion ang
within the parametsrs lsid down In the Joint Declaretion
that the HEKSAR Government shall have autonomy Yo negotiste
and conclude such sgresments.

Tre feslignsy! .n of airlircer under the Aly Serwvice Agreemente
O eQuivalsnt areemer e mentioned in foint 3 shouid be jefr
To the HKS#E dovernmer €

The HKSAF Goueroment ghénid heve aalonomy in deciding on ite
gesignation jeiliey ‘Bt ag the “ane ajriine per route®
pelicy arncunced ty The Firancial Secretary Iin Lthe
Legisiative Towun. il vn 28 November 198% or any change
therets or amendment trerect, oy any contrary poelicy whniceh
may e adopred In Puture: Ffor srheduied and non scheduled
air mservices Olersating 1o, Fram, or through Hong Kong
Wwithout Youxhing Ot pProirtw in the meinland of China.

Trhe aystem oF civil aviatlion managementy, gudch &8 the
Air Trangport (loensing  Authority LATLA G regulations
Bppllcanle to  tlvensing, or  the sdoytion of technical,
operationsl, teanining, cervificstion, e€te. standards should
b leéft to the sdminierretive discretion of the KKSAR
Government sand need not be specified in the Basic Law,

It s stavtest in the Joint Iecisrstion that M"The Central
People's Sovernment shell, in cong.ltation with the HKSAR
Government, make  arrangementa  providing for aly services
L twenn the HeBAF ang Sther parys of vhe People's Republic
af VP ina it Binlires Inoory arated  &ndg nhaving their
PPN Shde hadtaw of Iuolnese in i, e HEKEAR and cirer sirliines
of the feup 'y Fepublice oF {rive This consultetion
ghouty i1 L ade  an sssesimert v oan & propriate balance of
NES R 1 S £y H owwe#s Yoy omilslcaen of the FRO s tre
HESAF ., ar * s.r.iv23e f e HKE4E Y2 tte PRC,

The Sesgig, st 5 t:a.e 9dne¢ v T arige here hecasse the
BITWAETI LA wi:. e Considerel s Tiomestic™ or Yreglonal" one
and LE Bu SBOT YH ppedial arrstgements Degltwesn Uhe Central
Jovernmer t &' 3 i PROAR Soseramernt

If there 18 any dlecrepancy between the Chiness and the
Englisn versions, the Chinese versmion shall prevail.
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Introduction

The relationship between the legislature and the executive
authorities 1is one of the central issues in the study of the
politicael structure of the HKSAR. In the future, the roles
played by the legislature and the executive authorities will
be subject to changes as accorded with the Sino-British
Joint Declaration, and their relationship will inevitably be
influenced by these changes. The opinions regarding the
relationship between the legislature and the executive
authorities can be broadly categorised into four types:
i) the legislature as the core of the political structure
(legislature led); 11) the executive authorities as the core

of the political structure (executive led); 1ii) mutual
checks and balances under a system of separation of powers
(executive, . legislative, and Judicial powers); and

iv) integration of the executive and the legislature (as
before 1976). As different standpoints are adopted in the
discussionsg of this issue, there are different opinions on
the relationship between the legislature and the executive
authorities in various aspecta.

Provisions under the Sino-British Joint Declaration and the
related problems

In Section 1 of Annex 1 to the Sino-British Joint
Declaration the provisions regarding the political structure
of the HKSAR are as follows:

"The government and legislature of the Hong Kong Special
Administrative Region ghall be composed of local
inhabitants. The chief executive of the Hong Kong Specilal
Administrative Region s8hall be selected by election or
through consultations held locally and be appointed by the
Central Pecple's Government. Principal officials (eguivalent
to Secretaries) shsll be nominated by the chief executive of
the Hong Kong Special Administrative Region and appointed
by the Central People's Gcvernment. The legislesture of the
Hong Kong Specisl Administrative Region shall be constituted
by eléctions. The executive authorities shall abide by the
law and shall be accountable to the legislature.”

2.2 The legislature.

2.2.1

1)

2)

3)
4)

Present practice

The legislative Council 1is constituted in accordance with
the Letters Patent and its terms of reference include the
following:

Legislation -- private pbills, government bills, and
appropriation bills
Examinastion of the government budget ~~ @gppropriation,

budget and increase of arprogriation

To minitor government departments

To be consulted by the government

(For details of the present terms of reference of the
Legislative Council, plesse see the report on "The
Legislature”)

Future practice

A government structure which is similar to the existing
Legislative Council vested with the powers of leglslation,
monitoring the government, considering public finance,
etc, (For details of the terms of reference of the
legislature, see the report on '"The Legislature')

2.3 The executive authorities-

2 3.1

1)

2)

3)

4)

5)

Precent practice -- Apart from the government departments
which are led by the Chief Secretary, there 1is the
Executive Council which 1s presided by the governor and is
the highest authority for delibersting sadministrative
policy-making.

The terms of reference of the "Executive Council"” include:
Shall give advice to the Governor on the various policies
of Hong Kong

The Governor-in-Council shall make adjudication upon s&ll
appeals, petitions, oppositions made by the citizens with
their lawful rights.

Shall consider all important proposals of laws before they
are submitted to the legislative Council.

Shall be responsible for the formulation of subsidiary
legislation of certain ordinances which will be reviewed
by the Legisglative Council, and the Legislative
Councilleors may propose amendment to the ordinances within
28 daye

May give advice on policiles concerned; yet 1f public fund
ise to be used, there must first be the permission for
appropristion from the Committee for Financial Affairs of
the Legislative Council.



2.3.2 Future practice -~ the terms "executive suthoritiee" may

be interpreted in the following ways:

2.3.2.1A view has been expressd that the "executive authoritiee"

refers to a government body which 18 eimilar to the
present Executive Council in nature. It 18 composed of
the chief executive and members appolnted by him,
including official and unofficial members.

2.3.2.2A view has been expressd that the "executive authorities"

refers to the administration of the government.

2.3.2.3A view has been expressd that the "executive suthorities"

refers to the adminisgtration of the government which
includes & body similar to the present Executive Council.

Problems arieing from the Sino-Britieh Joint Declaration:

A8 far as the relationship between the legislature and the
executive authorities is concerned, the Joint Declaration
only containg the following stipulation:

“The executive authorities ...... shall be accountable to

the legi'slature",

with no elaboration on the term “accountable'. Much debate
thus arises.

2.4.1 Definition of "sccountable':

2.4.1.1According to the

2.4.1.2There is no

There are four interpretations:

interpretation of the' Chinese
Constitution*¥* and ordinary usage, the term "accountable"
refers to the relation in which the subordinate is
supervised by its superior, and the superior has the power
to egelect and remove the heads of the subordinate.

superior-subordinate
The relationship

implication of
relationship in the term "accountable".
is that:

i, the executive authorities makee periodic policy
address to the legislature;
ii. the executive authorities aneswers the queetions raieed

by the legislature;
This paper adopte the definition of 2.3.2.3 for ‘'executive
authorities" unless specified otherwilise.

In the English translation of the Constitution of the PRC,
the term "responsible™ is used instead of "accountable".

iil.the legislature has the power to adopt the budget and
examine the financisal report; and

iv. 1f any principal official of the executive
authoritieg, including the chief executive, commits any
crime, he will be subject to impeachment which will
then be handled by the Central Government.

2.4.1.3According to the English Oxford Dictionary definitions,

"accountable'" means "bound to give account, responsible",
and '"responsible' means '"liable to be called to account,
answerable, not autocratic, morally accountable for
actions capsable of rational conduct, of good credit or
repute, respectable, apparently trustworthy." "Account-
able" defines the relationship perfectly because there is
no implication of gsuperior or subordinate,or being led. In
the case of the relationship between the legislature and
the executive suthorities the term implies mutual
obligation.

A view hag been expressed that as the Sino-British Joint
Declaration 18 a legal document, it 1a inappropriate to
interpret the term "accountable'" according to the English
Oxfora Dictionary which is for general use,.

2.4.1.4The accountability of the executive authorities to the

2.4,

2

legislature refers to that the routine duties of the
executive authorlities shall be carried out according to
law or as authorised by law.

A view has been expressed that as both the legislature and
the executive authorities have theilr own terms of
reference, 1f their relationship is only based on the
interpretation of a single term, it is hardly of any help
to the understanding of the relationship between
legislature and the executive authorities. However, an
oppoeing view has also been expressed. The aim of <this
paper is to explere the relationship between the
legislature and the executive authorities in terms of
their specific functions.

v

Major lassues

The relationship between the legislature and executive
authorities:

Power of motion in legiglation



3.1.1

3.1.2

Present practice

The Legieglative Council is the legielature of Hong Kong.
All the bills concerning public affairs are drafted by the
departmentes of the Hong Kong Government, and after being
approved by the Executive Council, they are submitteda to
the Governor and the Legislative Council for legislation
which goes through three readings and a committee stage.
The Legiglative Council will pass or will not pase a bill,
or pase it after it has been amended. All bille after
going through the three readinge have to be assented to by
the Governor before they take effect.

Unofficial members of the Legislative Council can present
private bills not of a policy nature. Bills concerning
government policy and public ordinance are presented by
the official members. If the Legislative Council does not
pasge the bille presented by the government, the policy
concerned cannot be carried out. However, discord between
the Legielative Council and the Executive Council rarely
arises because all the proposed bills are first examined
by the 1latter and many of 1ts members also sit on the
former, which 18 conducive to the understanding between
the two Councils.

Provisiong under the Sino-British Joint Declaration
In Section 2 of Annex 1 it is stipulated thet:

"The legislative power of the Hong Kong Special
Administrative Region shell be vested with 1in the
legislature of the Hong Kong Specisal Administrative
Region. The legislature may on its own authority enact
laws in accordance with the provisions of the Basic Law
and legal procedures, and report them to the Standing
Committee of the National People's Congress for the
record. Laws enacted by the legislature which are in
accordance with the Basic Law and legal procedures shall
be regarded as valia."

Proposals

The legislative power of the legislature includes that of
motion (other than moving the bills concerning taxation or
finance,) of adopting ordinances and of amending
ordinances. The executive authorities can propose bille
(including the budget) to the legislature. All bille
having passed by the legislature have to be endorsed by
the chief executive before they will be valid as laws.

ii.

Argument for:

An elected legislsture should enjoy relatively complete
legisletive power including the power of motion. The
legislature chould not propose bills relating to taxation
or the budget because when an elected legislature faces
the iesues relating to expenditure, 1t will encounter much
pressure Thus, the power of increasing tax or expenditure
should not be vested in a body which 1is directly under the
pressure of election

Argument agxalilnet

1f the legielature ras the pcwer of motion, confusion in
polizy mey arise and executive efficiency will be at
stake,

The legislesture does not haeve the power of motion in
legislation which should only be vested in the executive
authorities The legieslative power of the legislature
includes that of amending, passing and vetoing the bills.

Argument for:

This proposal 1 the came as the present practice by which
the government operstes efficlently., To separate the power
of motion from thut of enaorsement 1s & means to achieve
checks and balances.

Argument against

Under the guidance of public opinion, the legislature
should have the power to initiaste bills (which may or mey
not include those concerning finance).

Other proposals

The legislsture members may propose private motions not
relating to Pfinance or taxation

If +the budget of the new financisal yesar is not passed by
the legislature, the government may use the budgel of last
year until the legislature passes the new one However, 1if
the legislature remains not agreeing to pass the budget,
the legislature should be dissolved 1in accordance with the
Basic Law and election will then be held.

To retain the present practice that principel officlials of
the executive authorities will propose, in person, motions
in legislation at the meetings of the legislature.

Bills may take effect officielly without the approval of
the chief executive

Bille (including bills relating to government expenditure)
may be proposed by any legislatiure member.

Bills (including bills relating to government expenditure)
may be proposed by either the government or members of the
legislature.



3.2 Financial power

3.2.1

(1)

(2)

(3)

4)

Present practice
Congideration of expenditure

Should the implementation of any new government policy or
legislation or amendment reguire any expenses, as a rule,
prior approval must be sought from the Leislative council.
Details concerning the policy or legislation will not be
drawn up, nor will other statutory procedures commence
until the Legislative Council accepts the financial
implication of the appropriation.

Conslideration of the Estimates

The government Dbudget shall be passed through three
readinges. At the second reading, the Finance Committee
ghall be regponsible for examining the draft Estimates of
Expenditure. As its function ie to prevent the abuses of
public expenditure, it shall be eubject to the following
restriction:

i. It may not propose to increase publie expenditure.lt
may accept or not accept the estimates, or make
proposals for reduction.

{1, It mby only discuss expenditure and may not propose
amendment regarding the government revenue.

Consideration of increase of expenditure

Should there be any new items of expenditure, which is

additional to the Estimates passed, application must be
made to the Legislative Council in order to seek
endorsement of the Finance Committee. Of course in case of
ermergency, the payment can be made first &and the
procedures be completed afterwards. For expenditure under
$50,000 dollars, or under other specific circumstances,

the Legislative Council may authorise the Chief Secretary
to decide.

Motion concerning public expenditure

Any motions concerning public expenditure have to receive
the prior consent of the Governor before they c¢an be
proposed.

Provisions under the Sino-British Joint Declaration

In Section 5 of Annex 1 it is stipulated that:

“The systems by which taxation and pulic expenditure must
be approved by the legislature, and by which there 1is
accountability to the legislature for all publie
expenditure, and the system for asuditing public accounts
shall be maintainea."”

ii.

iid.

Proposals

To retain the present system. The executive authorities

is responsible for preparing the budget, while the
legislature 1is responsible for deciding on the budget,
votring on the taxation and expenditure, and 1inqQuiring

publicly the budgets of all government departments Since
the legislature can refuse to pass the budget proposed by
the executive sauthorities and renders the government
unable to operate becsuse of the lack of fund. The check
on the executive suthorities by the legislature in this
aspect 1is very effective.

Argument for:
It is in sccordance with the Joint Declaration.
Argument ggalinst:

The princlple should be retsined, but some outdated or
complex procedures should be amended or simplified.

If the legislature does not pass the budget of the new
financlal year, the government will use the budget of last
vear until & new budget 1s passed by the legieglsature. 1if
the legislature s8t1ll refuses to pass the budget after
consideration, the legislature should be dissolved
according to the provisions under the Baslc law and s new
legislature be elected. If most of its members are
reelected but st1111 refuse to pass the budget, the chief
executive will have 10 resign.

It the legislature does not pass the budget after
examining 1t for the firet time, it may examine it again.
If the legilslature s8till insists oh refusing the budget by
a majority (2/3) vote after ite second examination, the
chief executive will have to adopt the budget of last
yvear.

Any legiegleture member m&y propose amendment to the
budget. The amendment can either be an increase or a
redugtion.

Monitoring power of the legilslature

Present practice

The Governor of Hong Kong has to make anuual policy
address to the Legisglative Council. Members of the
Legiglative Council may debate on the Governor's address.
Unofficial members may address questions to the government
on public issues for which the government 1s responsible,
either seeking information on such issues or asking for
official action on them.But members may not debate on the



statements made in the Legislative Council by ex-officio
or official members regarding publlc issues for which the
government is responsgible. The President may, a8 he sees
f£it, allow members to address short questions to the
official members who made the statements for the purpose
of elucidating such statements. Members may move questions
(such &g those of public concern) for debate. Though the
debate is neither & legislative procedure nor legally
binding, it has definite bearing on the policy of the Hong
Kong government.With the passing of the Legislative
Council (Powers &and Privileges) Bill in 1985, the
Legislative Council members' freedom of speech and power
to order witnesses to give evidence and information will
be further protected so0 that the Leglelative Councll may
discharge ite monitoring functions more effectively.

Provisions under the Sino-British Joint Declaration

There is no provision regarding thie matter in the Joint
Declaration.

Proposals

The legislature may address inguiries to the chief

executive and the executive authorities, and answers have
to be made by the authorities concerned. In asdadition, the
legislature will sel up committees for various public
affairs 80 as to monitor the government departments
concerned, be consulted and scrutinise the bills
concerned.

In addition, the legislature has the power to investigate

the government departments concerned, and to order
witnesses to give information and evidence. If the chief
executive or the executive authorities are proved, after
the investigation, to have committed any crimes or erred
seriously in administration, the legislsture can pass an

impeachment bill by a majority (2/3 or above) vote and
report to the Central Government for removal of such
persons.

Argument fopr:

To expand the monitoring power of the legislature so that
the control over the executive authorities by the
legislature can be strengthened.

Argument agalnst:

With such wmonitoring power, the legislature 1is able to
control the government and affect ite efficient operation.

ii, To retain the pregent system. Apart from the generasl

monitoring of government policies, members of the
Legisglative Council may at any time reqguest acceas to
government documents or explanation from the government.
But these powers are not statutory: the government may
refuse to give them such accessg or explanation. On matters
which are deemed to be of vital importance, the members of
the Legislative Council may with the endorsement of the
Council apply the Legislative Council ( Powers and
Privileges) Ordinance to reqQuest the department concerned
to submit the documents and answer enquiries,

Argument forp:
with the effective use of the powers of addreesing
inqQuiries and making investigation, the legislature can

criticise on the maladministration of or the errors made
by the executive authorities.

Argument ggainst:

Under the present system, the power to investigate
maladminigstration of the government is not sufficient. An
independent sasuthority,. for example, the Commisesioner for

Administraetion as proposed by the Green Paper 1in 1986
should be set up specifically for this purpose.

.4 Other proposals

i, The future legislature will not need the power to
investigate maladministration of the government as
government maladministration should be dealt with by an
independent post, for example, the Commissioner for

Administration as proposed by the Green Paper in 1986.

ii. The legislature Bhould have the power to monitor
maladministratlon of the government whereas investigation
will be carried out by an independent post e.g. the

Commisgion for Administration.

iii. The legislature has the power to monitor maladministration

3.4

3.4,

of the government, and an authority (accountable to the
legislature) should be sBet up through the legislative
procedure to investigate any maladministration of the
government.

To be consulted by the executive authorities

1 Present practice
wWhen the Hong Kong government adopte any new policy or
revise 1te policy. the policy concerned is decided by the

Executive Council. Then the Legislative Council will, in
formulating the related ordinances, debate upon the policy

10



i1.

publicly, or will first discusse the policy at internal or
group meetings 80 that proposed amendments will be
submitted to Hong Kong government before legislation.
However, the latter procedure 1s not & compulsory one.
According to the existing provisions on legislative
procedures, the Hong Kong government (i.e. a department of
the government) has no statutory obligation to first
consult members of the lLegislative Council. In recent
vears, the Hong Kong government tends to consult
uncfficial members of the Legislative Council on some
proposed legislation or questions before submitting the
draft legislation to the Governor in Council for approval.
Eventually, it will be forwarded to the Legislative
Council for enactment. In sitting on the various
conBultative committees, Legislative Councillers help
formulate the policies concerned.

Provisions under the Sino-British Joint Declaration

There 1is no provieion regarding this matter in the Joint
Declaration.

Proposals
To retain the present system,
Argument for:

An efficient government 1s maintained under the, present

system, and the advisory committees in which unofficial
members of the Legislative Council have active
participation can carry out thelr functlons

independently. In addition, before and after the Executive
Council decides on any important policies, it will carry
out consultation. The work of the executive authoroities
and the leglslature is complementary to each other.

Argument againsi:

1f Hong Kong people ruling Hong Koéng is to be realised,
this will involve wider participsation from the Hong Kong
people in the decieion making process of government. The
present system without change will not allow this greater
participation to develop.

Unofficial members of the executive authorities (a8
defined under 2.3.2.1) will chair the various advisory
committees for important policies. Members of the
legislature will be absorbed into these committees for
helping in the making and monitoring of the policies.
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Argument for:

Ag members of the legislature have the opportunity to
participate 1in the formulating and monitoring of policies,
the executive authorities will be able to understand the
opinions of the legislature on the policies concerned.
This 18 conducive to the formulation and implementation of
policies.

Argument aggainst:

As membere of the executive euthorities chair the varioue
advisory commlttees for the i1important policies, such
system ie a disguised form of a ministerisl or committee
system 1In which the executive authorities is the central
power of the politicael structure. In this way the
principle of separation of powers 1is violated.

After the policies have been formulated by the executive
authorities, advisory committee will be set up on the
bagie of the legislature to collect views of the public on
the policies.

Argument f£or:

I1f the advisory committees are set up on the basis of the
legislature, the executive authorities may consider the
views of the leglslature first before making any decision.
If members of the legislature sit on the executive
suthorities &as well ae the advisory committees, the
linkage beiween the legislature and the executive
suthorities may be strengthened.

Argument gganlnsit:

If the advisory committees are set up on the basis of the
leglslature, they will be not independent enough to carry
out their function of consultation.

Another proposal:

When the chief executive has been elected, he will have
made his position clear on policiles. Presumably in some
sort of annual address he will announce to the legislature
his intended pclicies, the necessity for the legislature
to form sgpecial committees to look into each aspect will
naturally arise. It 18 the job of each legislature member
to reflect public opinion. The chairmaneghip of these
committees will depend on how the executive authorities
are formed.
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3.5 Selection of the members of the executive authorities

3.5.1 Present practice

The Executive Council 18 constituted by virtue of the
Letters Patent. There are, a8 on 31 December 1986, four
ex-officio members -- the Chief Secretary, the Commander
British Forces, the Financial Secretary and the Attorney
General -~ and 12 appointed members including two official
members who are appointed in thelr own capacity. Appointed
members hold office for fixed periods. Among the four ex-
officio members, there are three - the Chief Secretary,
the Financial Secretary and the Attorney General - who are
also the ex-officio members of the Legislative Council.
At present, there are seven unofficial members and the
above mentioned two appointed officlal members in the
Executive Council who also take peats in the Legislative
Council. Although 1t 18 not specified in the Letters
Patent and the Royal Instructions that members can git on
both Councils, appointing a few sgenior membersgs or ex-
members of the Legislative Council to¢ the Executive
Council has been a traditional practice for a long time.
In 80 doing. the c¢lose relationship between the two
Councils can be maintained. The main duty of the Executive
Council is to advige the Governor on matters of policy and
the Governor rarely rejects advice given by the Executive

Council. In recent years, members of the Executive
Committee have also taken the 1initiative to propose
matters for diecussion and reqQuest the government
departments to submit documents to them for study.

Therefore, as far as the terme of reference 1s concerned,
the Executive Council hae already become an collective
policy-making body. The secondary functions of the
Executive Council 1include the enactment of subsidiary
legiglation (to be passed by the Legislative Council
before 1t takes effect), dealing with appeals and
petitions -according to different gtatutes.

Provisions under the Sino-British Joint Declarartion

There i8 no provision regarding the selection of members
of the executive authoritles under the Declaration. If the
"executive authorities"™ 18 wunderstood as the whole
government body. the provision for its members 1in the
Declaration is as follows:

“"The government RPN of the Hong Kong Special
Administrative Region shall be composed of local
inhabitants." (Para.l of Article 3 and Section 1 of
Annex 1)

Ir the executive authorities consists of 'principle

officials"”, it 18 stipulated in pars.l of Article 3 and
Section 1 of Annex 1 of the Joint Declaration that:

i3

.5.3

ii.

“Principal officlale (eguivalent to Secretaries) shsll be
nominated by the chief executive of the Hong Kong Special
Administrative Region ana appointed by the Central
People's Government."

Proposals

Members of the executive authorities (a8 defined under
2.3.2.1) are elected by or from amongst the legislature
members: members of the leglilslature can teke sgeats 1in the
executive suthorities.

Argument for:
Since the executive authorities is supported by the
legislature, the spirit of the execvtive authoritles being

accountable to the legislature c¢can be realised; the
confrontation petween the legislature and the executive
authorities will be 1lessened; any constitutional or

confidence crisis will also be avoided; and the efficliency
in sdministretion will be incresased.

Arguments agalngXl:

1. The executive authorities will be put under the control

of the legislature, and the power of the chief
executive and the executive authorities will be
whittled sway. A8 a result, the aim of having checks

and balances between the legislature and the executive
authorities cannct be reached.

2. This will not allow the chief executive to create an
efficient team which is working cohesively towards an
objective under his leadership and authority. The chief
executive should not be restricted as to how he forms
his team.

The present appointment system of the Executive
Councll is retained. Its members include official and
unofficial members. Members of the legislature can take

seate Iin the executive authorities.

Arguments forp:

1. Members of the executive authorities who are appointed
by the chief executive can foster the collective
leading power of the executive authorities and the
chief executive. Members of the executive authorities
who also s8it on the legislature may ensable the
legislature to understand the executive authorities,
promote co-operation between the two bodies, and
ultimately establish a harmonious relation between
them, which will increase their efficiency in
administration.
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ensures & balance of Dbackgrounds or
according to the management style of the
It is the creation of a team to carry
The promotion or lack of promotion of
harmonious relationship between the

2. Appointment
homogeneity
chief executive.
out a function.
co~-operation or

executive aurhorities and the legisglature ig8 not an
important criterion. What isg more important is that
each body carries out 1its function properly without
abuse ‘of power or neglect of duties. Checks and
balances working efficiently do not go hand in hand
with harmonious relationships anyway. Provided the
chief executive 18 selected by nomination by the
legislature for general election, he should be given
the best opportunity for carrying out his difficult

task. Creating his own executive team 1is fundamental to
carrying out this task.

Argument against:

As members of the executive suthorities are appointed by
the chief executive, even though members of the
legislature can 8it on the executive authorities, the

chief executive will, for the sBake of efficiency in
administration, appoint those members of the legislature
who s8hare with him the same political views to the
executive authorities. Consequently, the checks and
balances between the legislature and the executive
authorities will be slack.

Members of the executive authorities (as defined under

2.3.2.1) are appointed by the chief executive; members of
the executive authorities are not allowed to take seats or
to be voting members in the legislature.

Argument fopr:

The executive authorities should be independent of the
legislature 8o that the opinions of the legislature will
not be hindrances or restrictions to the executive
authorities, and the status of the leglislature as a
congultation body will not be affected.

Argument against:

A8 there will not be any bridge for communication between
the legislature and the executive authorities,
confrontation may arise, which will undermine the

stability of soclety.
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3.5.4 Other proposals

i.

i1,

The relationship

The official and unofficiel members of the executive
authoritles are selected by appolntment, and they will all
be elected to the leglslature through the grand electoral

college election. A different view has been expressed
that 1t cannot be guaranteed that official and unofficial
members of the executive authorities will all be elected

to the legislature through election.

To stipulate that the number of legisglature members within

the esecutive sutlthorities chould not exceed & certain
fraction (e g. 1,3} of the e~eculive authorities. In this
way, communication tetween the eneccutlive authorities and

the legislature 1»n maintelned while independence of the
two branches 15 also ensured.

between the c¢hlef executive and the

legislature

Selection of the chief executive

(This

issue 18 explored in the light of the relationship

between the executive authorities;for the overall discussion

on
report on

the selection of the chilef executive, please see the
Selection of the chief executive.)

3.6.1 Pregent preactice

.2

The Forelgn and Commonwealth CGffice of the United Kingdom
the candidsate of appropriste gquelifications and
from ite c¢ivil servants to be the governor (in
the governors are normally the staff of the
Foreign and Commonwealth Office, but in the past, the
governors were often selected from personnel of
substantial experience in the Hong Kong government). wWith
the approval of the Prime Minister, the selection 1is
submitted to the Queen for s&appointment. The U. K,
Government 1s responsible for the entire selection process
in which 1the people of Hong Kong &and the Legislative
Council have no participation.

selects
experience
recent years,

Proviegions under the Sino-British Joint Declaration

In Section 1 of Annex 1 it is stipulated that:

“"The chief executive of the Hong Kong Special
Administrative Region shall be selected by election or
through consultations held locally and be appointed by the
Central People's Government."

16



3.6.3 Proposals

ii.

Whether the legislature participatesg in the selection of
the c¢chief executive will have direct bearing on the
relstionship Dbetween the executive and the legislature.
The propossals can be summarised as follows:

To be selected by the legislature.
Nominated and elected by the legislature.
Argument for:

The chief executive who is elected by the legislature will
be supported and trusted by the legiglature. In this way
the legislature and the executive will have & harmonious
relation.

Argument Against:

The principle of separation of powers will be violated,
and confrontationel party politics will arise if the chief
executive is elected by the legislature.

To be selected by the meansg other than the legislature.

The nomination for the chief executive is open to the
public and qualified (electors should not be subject to
requirements other than general electore' qualifications)
electors may vote directly for any one of the candidates.
The candidate with the majority of votes shall be the
chief executive.

Argument for:

The c¢hief executive who is selected by this method can
strengthen the representativeness of the government.

Argument against:

The argument ie basically against to the selection of the
chief executive by direct eléction with universal suffrage
(for details gsee report on the "selection of the chief
executive"): As the chief executive who is selected by
this method may not be able to gain the support of the
legislature, it will be unfavourable to the relation
petween the legislature and the executive authorities.

Nominated by a specified nomination <college/electorsl
college, and selected by direct election with universsl
suffrage.

2
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Argument for:

The nominstion college or the electoral college will
ensure that there 18 a reasonable number of candidates of
a certain calibre.

Argument againgil:

The argument 1s basically agasinst restricted nomination
(for details Bee the report on the selection of the chief
executive)., If the nomination cocllege cannot represent the
interests of 8ll strata of society, the chief executive
will not be supported by the legislature, and the relation
between the executive authorities and the legislature will
be adversely affected.

Nominated and elected by the grand electoral college which
includes a2ll members of the legislature.

Argument for:

It will avold the confusion of powers between the
legislature and the executive authorities which 1is the
resgult of electing the chilef executive from the
legislature, In thie way, the checks and balances

between the legiglature and the executive authorities can
be maintaineq.

Argument againgl:

Reegtrictions are imposed on the compoeition of the
electorsal college. Only the right of a minority in
society 18 protected. The chief executive elected may not
be able to represent the interest of all sectors. If the
legislature ig formed by an open election method, there
may be confrontation between the chief executive with the
legiglature and the executive authorities.

Nominated by the legislature or bodiles of different
sectors of socilety, and selected through consultations
amoné the Central Government, the legislature and bodies
of the variocus sectors. The selection will be submitted to
the legislature for approval.

Argument for:

The participation of the Central Government in the
selection wi1ll guarantee that the chief executive will be
accepted by the Central Government. If the legislature
also playvs a role in the process of consultation, the
chief executive will at the same time be accepted by the
legislature, which will be conducive to a harmonious
relation petween the 1legislature and the executive
authorities,

18



iii.

Argument againat:

Ir the Central Government participates in the
selection of the chief executive, 1t will be unlikely that
the legislature will have much influence on the process.
If the legislsasture does not give much support to the chief
executive, the harmonious relastion between the executive
authorities and the legislature will be undermined.

To be selected through a process in which the legislature
plays an active role.

Nominated by the members of the legislature, and selected
by direct election with universal suffrage.

Argument for:

The principle of separation of powers and checks and
balances between the executive suthorities and the
legislature can be realised; their communication and co-
operation can be strengthened. This method will produce a
chief executive who has support from the legislature ana
the public because they have both directly participated in
the selection process. This support will inspire trust
and confidence and encourage the chief executive to be
more accountable to the legislature and responsive to
public views,

Argument againsi:

Members of the legislature can exercise control over the
candidates for the chief executive through the nomination
process, thus the principle of separation of powers 1is
violated. The public will not be able to directly
participsate in the selection of the chief executive.

Candidates for the chief executlve are nominated by the
public. A pelection committee (comprisging members from
the Central Government and Hong Kong), after having
consulted the legislature and the public, ghort~1ists the
candiates for the chief executive who will be elected by
the legislature and eppointed by the Central Government.

Argument £Oorp:

A8 the legislature has much influence on the selection
process of the chlef executive, the chief executive will
pe accepted by the legislature and conducive to the
harmoniocus relation between the executive authorities and
the legislature.
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3.7

3.7.1

Argument ggainst:

As the Central Government participates in deciding the
candidates for the chief executive, the legislature will
not have much influence on the process. 1f the legislature
does not support the chief executive, the harmonious
relation between the legislature and the executive
authorities.

Nominated by the legislature and the Central Government,
and selected by the latter.

Argument for:

A8 the legilelature participates in the selection of the
chief executive, he will then be supported by the
legisglsture. In addition, the Central Government in
participating in the consultation process will be
conducive to the high prestige of the chief executive and
the harmonious relation between the legislature and the
executive authorities.

Argument against:

The influernce of the Central Government i1s greater than
that of the legislature on the process of selecting the
chief executive. Thus the legislature may not have
absolute support for the chief exetutive, and the
harmonious relation between the legislature and the
executive authorities will be undermined.

Removal of the chlef executive
Present practice

At present, the power of removing the Governor lies with
the Queen, and Britain has never exercised the power of
removing the Governor of Hong Kong.

Provisions under the Sino-British Joint Declaration

There 18 no provieion regarding the removal of the chief
executive in the Declaration. However, the chief executive
is appointed by the Central Government ag accorded with
the Joint Declaration, the power of removing the chief
executive should lie with the Centreal Government.

Proposals
The legiBlature can pass & bill of non-confidence
by &a majority (2/3 or above) vote so as to remove the

chief executive, and then report the matter to the Central
Government for approval.
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111,

Argument fopr:

The legislature hes the power to remove the chief
executive directly 8o that the spirit of the executlive
authoritiee being accountable to the legislature can De
realised.

Argument AKAinBL:

Since the chief executive is appointed by the Central
Government, the power of removing him should lie with the
Central Government. I1f 8Buch power 1is vested with the
legislature, the legislature will have far greater power
than the executive authorities, and the principle of
having checks and balances between the legislature and the
executive will be violated.

The legislature can pass an impeachment bill by a majority
(2/3 or above) vote on the <chief executive who has
committed crimes or seriously neglected his duties, and
then propose to the Central Government that the chief
executive be removed.

Argument fopr:

Since the legislature has the power to impeach the chief
executive, it will indirectly exercise checks and balances
on the executive authorities. Thus, the chief executive
will not become the centre of power in the political
structure. Although the Central Government will not
necessarily exercise the removal power, the administration
of a chief executive who has been 1impeached by the
legislature will be closely monitored in the future.

Argument againsi:

As impeachment will lead to removal, the power of removing
the chief executive ashould 1lie with the Central

Government. 1f the legislature can Iimpeach the chief
executive and propose his removal whenever 1t deems
there 18 maladministration on the part of the chief

chief executive will find it difficult to
efficiency will also Dbe

executive, the
function properly, and his
affecteq.

Since the chief executive will be appointed by the Central
Government, the final power to remove him will of course
rests with the Central Government. Who may propose such
removal will depend on how the chief executive is
selected. If the chief executive is selected by the
legislature, the legislature may propose his removal. But
ir the chlef executive is not selected by the legislature,
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3.8

his removal being proposed by the legislature will not be

a proper procedure. In other words, the power of
selection and the power to propose removal of the chief
executive should pe vested with one body. But under any
circumstances, with a majority (2/3) resolution, the

legislature may convene & meeting of the electoral college
which has been responsible for selecting the chief
executive, &nd propose the meeting take sppropriste action
against the c¢hief executive (including dimpeachment and
proposal to the Central for his removal).

It will be dealt with by & 12-member special group formed
by the legislature. The group may not consist of more than
5 members of the legislature. Its proposal to remove the
chief executive should be passed by not less than 2/3 of
its members.

The power of veto

3.8.1 Present practice

3.8.

.2

3

All the Dbills having been s&approved by the Governor in
Council are presented by the official members of the
Legielative Council. As 1in the Legislative Council,

the number of offlcial members, unofficial members who are
also Executive Councillors, and members who are executive
appointees occupies more than a half of the seats. Thus
the bills presented by the Executive Council are rarely
rejected by the Legislative Council. In addition, the
president of the Legislative Council ig the Governor who,
according to the Letters Patent, has the power to reject
any bills which have been pessed by the Legislative
Council. However, such phenomenon rarely happens.

Provisions under the Sino-British Joint Declaration

There 18 no provision regarding this matter in the Joint

Declaration.

Proposals

The chlef executive sghould have the power of vote.
Argument for:

This will prevent the emergence of motions which have not
been thoroughly considered, and will also serve as a means
for the executlve authorities to exercise checks and

balances on the legislsture.

Argument ggalinst:

If the <chilef executive may veto the motions which have
already been passed by the legislature, hie power will be
excegsive.
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11.

The <c¢hief executive should have the power of veto. But
such veto may only &pply to the motions which &are passed
by less than a 2/3 majority vote. If the motions vetoed
by the chief executive 1is then passed by a 2/3 (or more)
majority vote, the veto of the chlef executive will be
nullified.

Agrument for:

The Jlegislature should have the power to vote down the
veto because any motion passed by a 273 {or more) majority
vote of the legislsture must have gsined wide support and
the chilef executive 18 also required to respect the
decision of the legislature.

Argument againet:

In an executive-led government, the chief executive should
have the final power of veto to ensure high efficiency of
government policies.

Another proposal

The legislature should have the power of final decision in
respect of legislation.

3.9 The role of the chief executive in the legislature

3.9.1

(1)

(2)

(3)"

(4)

(5)

(6)

Present practice

The Governor of Hong Kong is concurrently the President of
both the Legislative Council and the Executive Council.
The terms of reference of the President of the Legislative
Council include: .

The President shall preside at sittings of the Legislative
Council; -

The President shall determine the time to suspend, adjourn
or commence a sitting;

The President shall be responsible for maintaining the
order of the sitting:

The President's decision regarding proceedings at a
sitting shall be final;

The Pregident shall have & casting vote in addition to his
original vote if the votes are equally divided:

The President may determine the number of membere of the

various select committees and appoint the chairmen and
members of such committees;
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(7)

(8)

(%)

(10)

ii.

The President or the chairman of a committee has the power
to decide whether a question will be put to vote;

The President may order strangers (members of the public
and of the press who are admitted as spectators of
Bittings of the Council) to withdraw;

In a&ny mstters not provided for in the Standing Orders,
ithe practice and rrocedures to be followed in th Council
shall be such as may be declded by the President who may,
if he thinkse fit, be guided by the practice and procedures
of the House of Commons of the United Kingdom; and

The Presgident shall decide whether a proposal concerns
public spending; (any proposal concerning public spending
requires the pricr approval of the Governor.)

Provisions under the Sinc-British Joint Declaration

There 18 no provision regsrding this matter in the Joint
Declaration.

Proposals

The chief executive 1is concurrently the speaker of the
legislature.

Argument for:

Serving &as the bridge for communicaetion between the

legislature and the executive asauthorities, the chief
executive may improve their relation and co-ordination and
enhance the efficliency of the government; the chief

executive can also raise his prestige.

Argument agalinsi:

It is not in accordance with the spirit of separation of
powers and it may not be possible to schieve the effect of
checks and balances; the work load of the chief executive
will be much heavier. I1f the speaker of the legislature
who 18 the chief executive is not selected by election, it
will violate the provision that "the legislature of the
Hong Kong Special Administrative Region shall be
constituted by elections" under the Joint Declaration.

The deputy chief executive will be the speaker of the
legislature.
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3.10

3.10.1

Argument for:

The argument for this proposal is similar to that for the
proposal of having the chief executive as the speaker of

the legislature. In adaition, the power to head the
executive authorities and the power to head the
legislature will not be vested in one person, and the

chief executive will be relieved.

Argument against:

Ag the executive authorities and the legielature will not
be truly independent of each other, it is not in
accordance with spirit of separation of powers and it may
not be possible to achieve the effect of checks and
balances. If the speaker of the legislature who is8 the
deputy chief executive is not selected by election, it
will wviolate the provision that '"the legislature of the
Hong Kong Special Administrative Region shall be
constituted by elections"™ under the Joint Declsaration.
Furthermore, the deputy chief executive will effectively
be more influential than the chief executive who may &g a
regult become only a figure head.

The c¢hief executive will not be the speaker of the
legislature, The legislature will select 1ts speaker from
amongset i1te members.The chief executive will give periodic
address to the legislature.

Argument fop:

It will ensure the independence of the legislature and the
executive authorities and their check-and-balance
relationship. The work load of the chief executive can
also be reduced.

Argument againgsti:
It may lead to & situation where the executive authorities
and the legislature are each minding its own business;

they do not have any communication or are even in
opposition.

The power of dissolving the legislature
Present practice
According to Article XXVIIIA of the Royal Instruction, the

Governor of Hong Kong has the power to dissclve the
Legislative Council,
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3.10.2

3.10.3

ii.

3.10.4

ii.

1i1.

Provisions under the Sino-British Joint Declaration

There 18 no provision regarding this matter in the Joint
Declsaration.

Proposale

The chief executive will have the power to disseoclve .the
legislature.

Argument for:
To checK on the operation of the legislature.
Argument agalnat:

It 18 not in sccordance with the principles of separation
of powers and of checks and balances.

The chilef executive will not have the power to dissolve
the legilslature,.

Argument fop:

To put into practice the principle of separation of powers
between the legislature and the executive authorities.

Argument ggainst:

1f the chief executive cannot come to an agreement with
the legislature in administration (e.g. the legislature
does not pass the budget), & deadlock will result.

Other propossals

If the legislature refuses to pass the budget time and
again, the leglslature should be dissolved and a new
legislature be elected according to the Basic Law.

The chief executive sghould have the power to dissclve the
legislature but only in specific instances and only on the
authority of the Central Government. Each time the chierf
executive wishes to dissolve the legislature, he musgt seek
authority to do so from the Central Government.

The chief executive ghould have the power to dissolve the

legislature but only in the capacity of "head of the SAR"
and with the prior approval of the Central Government.
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C. The relationship between the principal officials of the
executive authorities and the legislsature

3.11 Principal officiale of the executive authorities sitting on
the legislature

3.11.1

3.11.2

3.121.3

Present practice

There s&re, as on 31 December, 1986, three ex-officio
members -~ the Chlef Secretary, the Financlial Secretary and
the Attorney General - and seven official members in the
Legislative Council. Five of these official members are
also members of the Executive Council.

Provisions under the Sino-British Joint Declaration

There is no provision for this matter in the Joint
Declaration, However, since the Joint Declaration
stipulates that:

"the legislature of the HKSAR shall be constituted by
election" (Section 1 of Annex 1), the issue of principsal
officisls of the executive authorities gitting on the
legislature will have to be discussed.

Proposals

The principal officials are considered one of the

functional constituencies. They c¢an be elected to the
legislature through the election of the functional
constituencies. Members of the legislature can

concurrently be members of the executive authorities (as
defined under 2.3.2.1).

Argument for:

Members ‘of the legislature can try to understand
government policies through the members of the legislature
who are principal officials. Thie is conducive to the
communication between the legislature and the executive
suthorities. Similarly, members of the legislature who
also sit on the executive authorities can also facllitate
co-ordination between the two.

Argument againet:

The legislature cannot maintain an independent image. This
will weaken 1its role on the checks and balances against
the executive authorities. If the civil servants stand for
elections, the principle of the civil servants being
politically neutral will be violated, and conflicts will
arise among them.
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ii. The chief executive nominates a certain number of
principal officials to sit on the legislature. But before
they can do so, they mus first be approved by the other
members of the legislature. Members of the legielature can
at the 8same time be the members of the executive
authorities (as defined under 2.3.2.1).

Argument for:

Principal officials siiting on the legislature will
facilitate other members of the legimlature to understand
government policiles. Such officials, concurrently being
members of the leglslature and the executive authorities
can act as & bridge between the two,

Argument ggainst:

It 18 stipulated in the Sino-British Joint Declaration
that the legislsture of the HKSAR shall be constituted
by election. The fact that this proposal doeg not suggest
any form of an election, the principles laid down in the
Joint Declaration ie violated.

3.11.4 Other proposals

i. Officials of the executive authorities should not be
members of the legislature.

ii. The chief executive will delegate principal officials to
be in attendance at the meetings of the legislature so as
to answer qQueries.

i1ii.Representatives of the executive authorities will be in
attendance at the meetings of the legislature to propose,
in person, motions in legislation.

D. The relationshlp between the members of the executive
authorities and the legislature

3.12 Cross membership between the executive authorities and the
legielature

3.12.1 Present practice

The three ex-officio membere - the Chief Secretary. the
Financial Secretsry ,and the Attorney General of the
Executive Council are algo the ex-officio members of the
Legislative Council. There are, as on 31 December, 1986,
twelve appointed members in the Executive Council. Two of
them are official members who are also the appointed
official members of the Legislative Council. Among the
remaining ten appointed members of the Executive Council,
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3.12.2

3.12.3

i1,

there are seven who also Legislative Councillors (five are
appointed members and two are elected members). It is &
usual practice that the Governor appointse a certain number
of Legislative Councillor to the Executive Council.

Provisions under the Sino-British Joint Declaration

There 18 no provision regarding this matter in the Joint
Declarsation.

Propogals

The Jlegiglature will elect some members of the executive
authorities (as defined under 2.3.2.1). Principal
officiale of the HKSAR government can sit in the meetings
of the legislature for elucidating the government policy
and the bills presented to the legislature, and answering
the questions raised by 1t.

Argument for:

Principal officials of the executive authorities help the
members of the legislature understand the formulation and
implementation of the policies, and foster the
communication between the two. Furthermore, the system of
cross membership between the executive authorities and the
legislature is8 conducive to thelr close relationship, and
the stabllity of the government gtructure.

Argument asgaingt:

A8 there are members of the executive authorities in the
legislature, the former will have considerable influence
on the latter. Thus the independent image of the
legislature will be affected adversely. .

To retain the present system. The chief executive can
appoint members of the legislature to the executive
authorities (as defined under 2.3.2.1). (For the
discuesion on the role of the principal officials of the
executive suthorities in the legislature, see para.3.11.)

Argument for:

The harmonious relation between the legislature and the
executive authorities can be maintasined under the present
system,

Argument agalnst:

The legislature lacks an independent image which is not
favourable for its checking on the executive authorities.
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3.12.4

i4.

iid.

Neither the principel officisle nor other members of the
executrive suthorities (a8 defined under 2.3.2.1) should
hold concurrent post in the lJegielsture,

Argument for:

The principle of separation of powers between the
legislature and the executive authorities can be realised
if there \is no c¢ross membership between them. The

independent imege of the legislature is conducive to 1its
function of monitoring, criticising and checking on the
executive authorities.

Argument against:

A8 the legislature emphasises 1ts independent image, it
will be cut of line with the power of policy making. Thus
the legielature will not be regarded a8 important, and co-
operation between the legislature and the executive
suthorities will be undermined.

Other proposals

All members of the executive authorities (as definded
under 2.3.2.1) are appointed by the chief executive, and
elected to the legislature through the grand electoral
college election. As for the non-members who are the
principal offilclale, they &re to be in sattendance at the
legislature meetings to answer questions.

The chief executive's committee will comprise 12 members.
smong whom not less than 6 will be appointed from the
legislature members. (There will be 3 ex-officio memberes in
the committee 1i.e. the Chief Secretary, the Financial
Secretary and the Attorney General. Three other government
officials can also be appointed as committee members.)

A composition similar to that of the present Executive
Council should incluie.
The chlef executive

Secretary level officials -—- nominated Dby the chief
executive and appointed by the Central Government
Legiglature membes -- their number ghould not exceed 1/3

of the membership of the Executive Council; appointed by
the chlef executive

Several other persons with expertise: appointed by the
chief executive.
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3.13.2

3.13.3

ii.

Removal of members of the executive authorities
Present practice

According to the Letters Patent, the Legislative Council
has no power to impeach or remove any government officials
or Executive Councillors.

Provieions under the Sino-British Joint Declaration

There 18 no provigion regarding thie matter in the
Declaration.

Proposals

The legislature has the power to impeach members of the
executive authorities; if the members of the executive
authorities have erred sgeriously., the legislature can pasgs
an impeachment bill by a majority (2/3 or above) vote, &nd
the chief executive will report to the Central Government
for their removal.

Argument for:

The checks and balances between the legislature and the
executiye authorities can be maintained.

Argument against:

Since the executive suthorities is led by the chilef
executive &and the principal officlals who are among its
members are appointed by the chief executive, all members
of the executive authorities should be accountable to the
chief executive who will decide on their removel.

The 1legislature does not have the power to remove
members of the executive authorities.

Argument for:

The appointment of members of the executive authorities is
made by the chief executive, thue the legislature should
not have the power to remove them.

Argument againgt:

If the 1legislature cannot impeach or propose to remove
members of the executive authorities, the checks and
balances between ‘the legislature and the executive
authorities will by no means be realised.

1r ‘therc is any discrepancy between the Chinese and the
English versions, the Chinese verseion shall prevail.
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FINAL REPORT ON
THE SELECTION OF THE CHIEF EXECUTIVE

(passed by the Executive Committee on 8 August 1987)

Special Group on
The Political Structure of the SAR



Introduction

Relevant provision under the Joint Declarstion

The provigion on the selection of the chief executive under
the Joint Declaration is as follows:

"The chief executive of the Hong Kong Special Administrative
Region shall be selected by election or through
consultations held locally and be appointed by the Central
People's Government." (Section I of Annex I). The details of
elections and consultations are not specified in the Joint
Declaration. The Joint Declaration also states that "The
executive authorities =2shall abide by the law and shall be
accountable to the legislature".

Present prsctice

The Foreign and Commonwealth Office of the United Kingdom
selects the candidate of appropriste qualifications and
experience from its civil servants to be the governor. With
the approval of the Prime Minister, the selection is
submitted to the Queen for appointment. The U.K. Government
is responsible for the entire selection process in which the
people of Hong Kong have no participation. Ever since 1971,
the post of governor of Hong Kong has been filled by
promoting non-colonial officials of considerable diplomatic
experience.

The various proposals:

Hong Kong people from different sectors of society have the
following proposals in respect of the selection of the chief
executive (Please refer to the following table):

By

(Bee para. 2.3)
I. Universal --
direct b. with restriction to nomination
election (see para. 2.4)

a. without restriction to nomination

election a. election by grand electoral college

(see para. 3.1)
II. Indirect --
election b. election by the legislature
(see para. 3.2)

Through
Consultation II. Consultations

I. Consultations between the Central Government

and the people of Hong Kong (see para.i)

Y

within the HKSAR
participation of the Central Government

withouf]

1)

2)

3)

u)

5)

6)

7)

This psasper discusses the varioues proposals regsrding the

selection of the

chief

executive, their

ressons./

characteristics, and the arguments for and against them.

UNIVERSAL DIRECT ELECTION

Selection of the chief
election

Mode and process of election:

qualifications) electors

the candidstes,.

shall be the c¢chief executive.

executive by universal direct

Qualified{(electors should not
be B8ubject to requirements other than general electors'

may vote directly for any one of
The candidate with the majority of votes

Thie KkKind of selection

includes the processes of nomination and election,

Different views on the basic principles ©of the election
method for universal direct election:

Pros

It 1is conducive o the
stability and prosperity of
Hong Kong.

The birth of political
parties 18 an 1inevitable
and healthy development.

Free competition among
various interest groups and
various sectors of soclety.

Civice senge has been
growing.

The best form in the deve-
lopment of modern soclety.

Democratization may tie in
with the mode of economic
development.

Direct accountabllity to
electors is more effective.

Cons

It is detrimental to the stabi-
lity and progperity of Hong
Kong.

It will foster party and
confrontation politics.

Free competition of various
sectors cannot be ensured.

Before civie education is
popularised, the electors may
not have adequate ability to
assess the quealities of the

candidates.

The adoption of Western demo-
cracy 1in Hong Kong soclety is
not appropriate,.

Democracy practised too quickly
or excessively will be harmful
to economic develiopment.

The electors may not be
rational a&and may be easily
misled by political careerists.
Thusg “free lunch'" may result.



8) It will encourage people to

9) A

participate in politics.

high degree of autonomy

can be realized,

It may result in politicization
of socierty and give rise to
fanstic activitiee, undermining
the stability of socilety.

Direct election with univereal
franchise is8 not the only means
to achieve & high degree of
autonomy.

10) Without direct election with Direct election with universal
a universal frenchise, there franchise 18 only one form of
is no democracy. democracy. Without 1t, there

can still be democracy.

11) There is s8till &8 long Ag the opportunity cost and the
period from now to 1997 so starting time may vary from
that people can take this sector to sector, the variouse
opportunity to accumulate sectors do not enjoy an equal
their political assets. chance to stand for election.
Thus there is an equal
chance for everyone to
participate in politics.

12) Most of the successful Direct elections cannot ensure
candidates are middle-of- that the unbiased middle~-of-~
the-roaders, thus their the-roaders can be elected.
predicability is greaster. The unpredictability of direct

elections will undermine the
stability of society.

2.3 Universal direct election without restricticn to nomination
The chief executive 1s to be openly nominated by the
public, and directly elected on a one-person-one-vote
basis. (Proposal for 1997 politicsl structure of the Bsasic
Law Special Group of the Student Union of the Hong Kong
University 2/87)

Different views on the nomination method [1]:
Pros Cons

1) Open nomination of the chief 1)' If the process of nomination

executive will ensure that is entirely open, the quantity

people of the various sectors
may reflect their own
interestg through the procesgs
of nomination.

{1}

The pros are taken from the proposal itself.
it will be indicated as such.

is a member's view,

Quality of candidates can
hardly be controlled.

If any point
The cons

are opiniong from different sectors of society.

2)

3)

2.4

2.

1)

2)

3)

with
will
manpower
this is

Ag direct election
universsal franchise
involve extensive
and resources,

already a kind of guarsntee
on the quality of the c¢andi-
dates; no nomination process

is required for thils purpose.

regtricted,
process is

If nomination is
the nomination

already an cccasion for
political bargaining, and
relatively speaking, the

public will lose their
to choose their
executive independently.

right
chief

2!

3)

The reqguirement for manpower
and resources may not
necessgarily guarantee the

qgquality of the candidates.

procesg does
provide the
political
will
more

The nomination
not necessarily
occasion for
bargaining. Nomination
allow the public to have
specific choices.

Universeal direct election with restriction to nomination

4,1 Nomination by members of the legislature

The candidates for the chief executive are nominated by

a certain
number) of
legislature may

number (e.g.
legislature members.
only nominate one candidate who

10 or one-tenth of the total
Each member of the
will

then stand for direct election with universal franchise.

(Commission on Publice

Council 10786,

Policy of Hong
190 proposal"

Kong Christian

10/86, Chung Keng 7/86,

the Bong Kong Bar fssocliation 11/86)

Different viewsg on the nomination method:

Pros
It cen put into effect the
principle of checks and
balances between the

executive authorities and the
legielature, and foster comm-
unicsation and co-operation
between the two.

by members of the
legislature may control the
quantity and guarantee the
Qquality of the candidates.

Nomination

Since all members of the
legislature may nominate
candidates of their choice,
the processg is not a closed
one.

1)

2)!'

3)

Cons

It will violete the principle
of separation of powers since
members of the legislature
can through nomination mani-
pulate the candidates.

It will violate the principle
of fairness since members of
the legislature may, through
nomination, only select
pergong who c¢an bring them
benefits.

The proceseg of nomination is
not open enough.



u)

5)

2.4.2

2.4.2.1 The

1)

2)

Some members considered that
it was in sasccordence with the
principle that the executive
authorities griould be
accountable to the
legislature.

membere held that this

demonstrate support
the legislsture and the
This would
inspire truegt snd confidence
of both in the chief
executive and encoursage the
chief executive and the
executive authorities to the
more responsive and account-
able to both. In turn, this
would give greater sgtatus to
the legislature and the views
of the people.

Some
would
from
electorate,

Candidates for
designated
will ° then
franchise.
college
under thieg propoeal.

stand for

nomination

Central
have to

by the
executive

group of
Limited-11/86)

5)*

the chief executive are
nomination college or electoral
direct
With regasrd to the formation of the nomination
or electoral college,

college is formed by all members
legislature and the same number of local people
Government.
be supported by
members of each of the two parties.
University Graduates' Associstion of Hong

Britieh
choice of
coincide

According to the
experience, the
electors may not

with that of their political
party. Candidatee whom the
electors favour may not

necessarily be supported or
nominated by the legislature,

Nomination by & nomination college/electoral college

nominated by a
college, who
election with universsal

there are different views

of the
appointed
Candidates for the chief
one-eighth of the
(Politics} structure
Keng

pDifferent views on the nomination method:

Pros

It guarantees that candidate
can gain the support of both
the legislature and the

Central Government, and
foster communication among
various psarties.

As the nomination body
includes all members of the
legislature and local people
appointed by the Central
Government, the process 1is

not a closed one.

1!

2)!

Cons
Allowing the Central Govern-
ment to participate in

selecting the candidates for
the chief executive will
vioclate the principle of high
autonomy.

The nomination process is not
open enough.

2.4.2.2 All

1)

2)

3)

those

35"

who have registered as electors can

It i8 not very much in
accordance with the principle
that the executive suthorities
shall be accountable to the
legislature.

nominate

candldates for the chief executive. A "candidature Dbody"
will be responsible for preliminary selection of
candidates, The '"cendidature body" compriees former
elected members of the legislature, Urban Council

Regiornel Council, and District Boards, the chief executive

in office and &

by functional constituencies,

elected by direct

election

certain number of representatives elected

The chief executive will be
with universal franchise.

(Fraternity for the Shsaring of the Christian Way 11/86)

Different views on the nomination method:

Pros

As all registered electors
may nomlnate for the chief
executive, the right of
nomination will not be
restricted to a small group
of ypeople. Thug 1t can be
guaranteed that the various
sectors can look after their
own interests through the
nomination process.

AB the ‘'candidature body"
draws members from various
sources, it can be gusranteed

that cpinions of the various
sectors can be Taken into
consideration through the
eelection proceegs of the

chief executive,.

“candidature Dbody"
will conduct a preliminary
selection of the candidates,
the quantity and quality of
the candidates can be
be controlled.

Ag the

1)

2)

3)!

4

Cons
As the nominatlon process is
open, it 18 difficult to

guarantee the quality and
Qquantity of the candidatecs
for the chief executive.

It cannot be gusranteed that
members of the "candidature

body" will 1look &after the
interests of the various
sectors.

It will viclate the principle
of equallity if a emall group

of people have the preroga-
tive to conduct preliminary
It is not very much in

accordance with the principle
that the executive authorities
shall be accountable to the
legislature.



2.4.2.3 A candide~e for the chilef executive is8 to be nominated
by twenty zualified electors and each gqualified elector
can only nominate one candidate. If the number of
candidatee exceeds fives, a selection committee will
select five officisl candidateg through consultstion or
election. The selection committee comprising 150 to 200
members who are representatives of various functional
constituericies will be responsible for examining the
Qualifications of the candidates. After the selected
chief executive takes the cath of office, the selection
committee will be dissolved. Once the candidates for
the chief executive are recognised as the formal
candidateg, they will s8tand for the direct election with
universal franchise. (Hok Yau Club 8/86)
Different views on the nomination method:
Pros Cons
1) Since the selection committee 1)' It cannot be guaranteed that
has a large membership and opinions of the various
strong representation, in- sectors will be reflected Dby
tersts and opinions of the the selection committee,
various sectors can be
reflected in the selection
process.
2) The quantity sand quality of 2)' If the power of selection is
the candidates can be restricted to a small group
guaranteed by tre preliminary of people, it will violate

selection b

selection

committee members.

2.4.2.4

3!

8)°

the principle of equality.

The degree of its representa-
tiveness is not directly
proportional to the s8ize of
its membership.

It 48 not in accordance with
the principle that the
executive authorities sghall be
accountable to the legislature.

A nomination committee for the chief executive will be

established
stand for direct election with
nomination committee for the

to nominate 3 to 5 candidates who will then

universal franchise. The
chief executive will be

composed of 37 members including 5 Hong Kong deputiees to

the National People's Congress;
the Political

Consultative

3 Hong Kong members of
Conference; 10

representatives of the legislature;: 3 representatives of

principal officiale
representatives of the Urban
Council: 3 representatives of
11 representatives of

representatives will be
organisations.

{equivalent to

socisl
elected by
(Ng Hong Man 11/86)

Secretaries): 2
Council and the Regional
the District Boards:; and

organisations. These
their respective

1) As

Different views on the nomination method:

Pros Cons
the nomination commitiee 1)' The combination in the nomin-
members are representatives ation committee does not mean

of

process of the chief
executive.

2) As the nomination committee 2)' It will violate the principle
will conduct eelection of the of equality if the power of
candidates, the quantity and selection i restricted to a

Qquality of the candidates can

the various
soclety,
sectors and
reflected snd their
balanced in the

strats of
interests of these
gtratsa can be
opinions
celection

that opinions of the
sectors can be reflected.

small group of people.

be guaranteed.

2. 4.2.5
1) Since
CCBL
Hong

3)' It is not
accordance

very much

variocue

in

with the principle

that the executive asuthorities

shall be accountable to
legislature.

A selection committee will be established. It will
comprise about 60-80 members who are selected by various
classified bodies and appointed by the National People's
Congrees. The list of classified bodies and number of
members gselected by each classified body should be more
or less the came as thoee in the formation of the
Congultative Committee for the Basic Law, Any
amendmentg to the details of the formation of the
selection committee will be the responsibilities of the
NPC or its appointed institutione. All members of the
selection committee should be Hong Kong inhabitants who
are represgentative and are familiar with the situation
and needs of Hong Kong. One of the important
responsibilities of the selection committee i8 to select
3 to 5 candidates who with the approval of the Central
Government will stand for the direct election with
‘universsl franchise, (Tso Wung Wai, Tong Yat Chu and Ho
Chung Tai B8/86)

Different views on the nomination methoa:

Proe Cons

the

the formation of the 1)' The combination of classified

bodies in the
impeccable.

is well accepted by the CCBL 1is

Kong people, the

selection committee will alsoc

be

acceptable ir the

combination of its classified

bodies

take that in the CCBL

as blueprint.

not



2.4.2.6

1)

2)

3)

As the NPC and {its appointed
inetitutions may @amend the
details of the combination
in the selection committee,
the chief executive gelected
will be accepted Dby the
Central Government and
supported by the general
public.

by the Central Government.
will include ex~officio members such as
of the Hong Kong and Macau Affairs Office (or
in the future), or Hong Kong
under
of Hong Kong people will be
will then gelected by
(the method of two-round majority voting may

not be large,
Director
corresponding
people (it dis
participation
The chief executive
franchiee

position
still

2y

3)!

It will viclate the
principle of & high degree of
autonomy 1f the NPC partici-
patee in the sBelection of the
chief ewxecutive.

It i8 not in eccordance with
the principle that the
executive authorities shall be
accountable to the legislature,

A nominstion committee will be constituted and appointed

Its membership which should

congideration whether
compulsory).
universal

be adopted). (Louie King Sheun 1/87)

Different views on the nomination method:

Pros

The quality of the candidates
¢can be guaranteed and the
quantity controlled.

The nomination committee 18
to be organised and appointed
by the Central Government.
It will ensure that interests
of the Central will be looked
after,and prevent discordance
between the Central
Government and the SAR.

The nomination committee
organised by the Central
Government may ensure that
the committee will have
a common objective and
unanimity. The aim of
protecting the interests of
a particular sector will be
more effectively achieved.

1!

2)!

3!

Cons

It will violate the principle
of equality if the nomination
process is conducted by
only a esmall group of people.

The Central Government's
participation in Belecting
the chief executive is
egainst the principle of high
autonomy .

Pregervation of stability and
prosperity of Hong Kong will
rely on the collective effort
of all Hong Kong «citizens.
The contribution of a parti-
cular sector should not be
hignhlighted. Hence, there
should not be any intentional
protection of the 1interests
of s particular sector.

4% 1t

1 not in saccordance with

the principle that the
executive authorities shall be
accountable to the legislsasture.

2.4.2.7
membere should
who will stand for election with
The composition  of the
follows

nomination

A nominstion cummittee for the chief executive with 128
be 2el up to nominate three
universal

candidates
franchise.

committee is as

number of seats fh_the
nomination committee

The firest category of professional divisions
should have a total number of

inecluding: commerical sector [1]
industrial sector [2]
financlal sector [3]
other employers

32 seats

oo & o N

The secona category o©f professional divisions
gshould have a total number of

including: medical sector
(registered practitioners)
other medical staff
educetionsal sector
legsal sector
social workers
engineers, architects, surveyors,
and town-planners
sccountants and suditors
information &and mass medis
culture and art
asdministrators
other professionals

32 seats

N NN

hENNNN

The thira category of professional divieions
should have & totsal number of

including: clericsl staff
sales personnel
service personnel
Those engaged in
forestry, livestock
and fishing
manufacturing, construction,
and transportstion personnel i
students, retired perscns, house-
keepers, and others who are
involved in non-economic sctivities

agriculture,
husbandry,

- ,,‘T__._

10

32 seats



. 2.4.2.8 The chief executive should be nominated by a relatively
Members of the legislature 16 seats detrached advisory committee composed of 30 to 60
menbels The nominstion should be paszed by 273 of the
legislative members and then forwarded to 1he Central
Deputies to the NPC. members of the ' Government for arpointment Members of the advisory
Political Consultative Conference 16 eeats committee should be people who have substantial
experiernce in legislation, administration, law,
industry, commerce, finance, or investment; they should
‘ TOTAL 128 seats be retired persons over 60 years of &ge or people who
have withdrawn from the political arena. Also, they
must have no vested Interests Iin the power and status of
Footnotes: the chief executive. In this way. they can make
{1] Commerical sector refers to directors of the member- impsrtisl, reasonsble &nd valusable judgements for the
corporations of the Hong Kong General Chamber of Commerce benefits of Hong Kong people.

and the Chinese Chamber of Commerce.
Members of the first advisory committee should be

{2] Industrial sector refers to directors of the member- selected through consultations by the Joint Liaison
corporatione of the Federation of Hong Kong Indusiriee and Group, but those of the ensuing terme should be selected
the Chinese Manufacturers Association of Hong Kong. by the last chief executive in consultation with its

advisory committee, the other half of the members should

{3] Financial sector refers to directors of the member-banks of be elected by the legislature.

the Hong Kong Association of Banks.
(Assoclation for Democracy of Hong Kong Ltd)
({Cheung Chun Kwok and Leung Siu Tong 3/87)

Different views on the nomination method:

Proe Cone
' INDIRECT ELECTION
1) The representstiveness of the 1)' It cannot be ensured that
nomination committee can be members of the nomination
ensured as it is composed of committee will represent the 3.1 Selection of the chief executive by the grand electoral
members from various sectors interests of &ll strata. college

and professions.
Cne of the many proposals on the selection of the chief

2) As the chief executive will 2)' Restricted, nomination is executive 1is the 1dea of setting up &a grand electoral
ultimately be selected by against the principle of college to accomplish this task. But even within the same
universal franchise, he will equality. school of thought, there are differing views concerning
have the support of the various aspects of the grand electorsl college i.e. ite
majority of Hong Kong people. method of formation, 1its composition, &and its functions.

(Paragraphs 3.1-3.0 are hackground informstion for reference

3) To make it fair, the 3)' It is not very much in only.)
nomination committee members accordance with the principle
may not select from among that the executive authorities 3.1.1 Functions of the grand electoral college
themselves candidates for the shall be accountable to the
chief executive. legislature. (But some members A summary of all the views given would show that the

did not agree to or understand proposed functions of the Grand Electoral College are
the statement that "it is not confined to the following four areas:

very much in accordance with

the principle that the (1) Be responsible for the nomination and election of the
executive authorities shall be chief executive.

accountable to the 1legisla-

ture" if the candidates for {(2) Be responsible for nominsations during the process of
the chief executive were election of the chief executive.

nominated by & nomination

committee).

11 . 12



(3)

(2)

(3)

(4)

(1)
(2)

(3)

Be responsible for the election of some members of the
legislature.

Performs the role of adviser to the chief executive.

Principle of formation regsarding the grand electoral
college

wide representation -- The wider the representation, the
better. All strata of soclety should be represented
in the grand electoral college.

Large membership -~ The rationale is to protect the
grand electorsl college from improper interference,
"strings pulling", and manipulation, An electorsal

college of a small size may easily fall victim to
control by a handful of members through proper or
improper means. It ig difficult to fix a definite
number, since an objective criterion governing this ais
itself hard to set down. The principle, however, is
that a larger membership of the grand electoral
college ie definitely better than a emall one.

Members must have statutory status authorized by the

public -- The membere of the grand electoral college 1is
charged with the responsibility to execute the most
importent 1right of political personnel selection on
behalf of the public. Therefore, every member should
be able to meet certain requirements, rsther than just
enter the electoral college simply because he or she
ig chosen sccording to the wishes of any individual or
organisation. The requirements should best be
endorsed and accepted before the election,

The method of formation must be simple and clear -- The
method of formation for the grand electoral college's
should best be institutionalized. The process of
formation must be easy to understand and accept,

Composifion of the grand electoral college

A summary of sll the recommendations regsrding the
composition of the grand electoral college gives the
following list of proposed components:

Unofficial executive councillors
Members of the legislature
Members of district authorities ~- This may 1include

members of the Urban Council, Regionel Council, and
District Boards.
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(5)

(6)

(7)

(8)

Functional bodies -~ The functional constitutencies and
organisations agreed upon by the legislation existing
or amended hereafter should form units to elect
representatives to the grand electorsl college
according to the seats alloted.

Community organisations -- Other than the constituencies
and organisations under the classification of
functionel constituenciesg, the many community Dbodies
which have thelr own representativeness, such as
stastutory bodies, rermanent non-gtatutory bodies,
charirable, welfare, and sports assoclations etc.
should &alero be rerresented in the grand electoral
college.

Baseglc Lsw Consultative Committee -- A grand electorsal
college, or a part of the grand electoral college
should be formed with reference to the method of
formaticn and composition of the Basic Law

Consultsative Committee.

Members of the National People's Congress and the

Chineee People's Polliticsl Consultative Conference in

the SAR -~ Although it is 8t1l1l not clear how the future
SAR rerresgentatives 1o the NPC and CPPCC will be
selected, 1t 1s estimated that the SAR will definitely
have representatives for national affairs. Since
members of the local suthorities in all levels sare
incorperated Into the grand electorsal college, the
representatives from the RBKSAR serving in nationel
politicel instituticnse should also become members of
the grand electoral college.

Regpected senior members of the political, industrial,

and commercial sectors -~ Retired leaders from the civil
service, or the 1industrial and commercial fields.
This includes ex-members of the Executive Council and
Legislative Council, and retired senior civil
servants.

Ad-hoc or Permanent

Apeanrt from those who held that the grand electoral
college should become & standing advisory committee to

the chief executive, all the other proposals did not
advocate the exlistence of a permanent grand electoral
college. It 1ig generally agreed that the electoral
college should be dissolved after performing its

function in each election.
The different proposals concerning the selection of the

chief exXecutive by & grand electoral college are sas
follows:

14



3.1.5.1

1) The

2)

Cha Chi Man's proposal

(1) Composition:

(early 1985)

Advisers to the Hong Kong Government
form an advisory council.

should

This should 1include ex-members

of the Executive Council and Legielative Council, and
professionals from sectors of industry, commerce,
finance, law, and educstion. Serving members of the
Executive and Legislative Councils should not be members
of the Advisory Council egimultaneously. Generally
speaking, advigers should be retired or senior 1local
personages. There should be no restriction on the
number of members, and each member should enjoy a

lifelong term of office.

(2) Method of Formetion:
executives of Hong
Government.

{3) Functions: The terms of reference of the advisory
following =~ to
Government or be consulted on the candidate for
to propose,
amendments to the details of
the Central

should
Centrsal
the chief executive;

include the

the Legislative Council,
the Basic Law for

Kong,

Nominated by the successive
and approved by the Central

chief

council
nominate to the

after consultation with

Government's

conglideration; and to elect within the Council one-third

of the Legislative Councillors.
this sdvisory council are 8lso advisers to the
and principal ministers.

However,

the members of
Governor
the Governor will not

Besides,

congult the Advisory Councillors on everything as he now
does with the Executive Councillors.

(4) Different views on this proposal:

Pros

permanent appointment of
memberse of the Advisory
Council will preserve the
independence of the advisors,
and prevent the chief
executive from influencing
the decisions of the
councillors for his own
interests.

The concept of respecting our
senior s not unfamiliar in
Hong Kong., Chinsas, or even
Britain. In Hong Kong, there
are a lot of organisations
which have advisory
committees other than its
board of directors, and China
also has its Central
Conesultative Committee. The
concept of an advisory
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Cons

Since the advisors are to be
permanently appointed, they
cannot be dismissed. This

will cause the formation of
another centre of power and
affect the administration of

the chief executive.

It will be extremely
dangerous if the election of
the chief executive reliee on
the spirit of traditions. A
gystematic method of election
should be established.

3.1.5.2

commitiee ig based ¢n human
faith in the apirtt of
traditions. Therefore, the

chief executive isg to choose
advisers from personages of
recognised accomplishments
who are no longer engsaged in
day-to-day reegponsibilities,
because he trusts that their
experience and abilities are
constructive to soclety.

Ku Sing Fei's proposel

(1) Composition:

(271985)

A large poportion of representative

from the local industrial,
sectors,
lower strata should

Join to

[The Mirror Monthly])
figures
commercial, and financial

together with some members from the middle and

form an eadministrative

sdvisory councll of approximately 100 members.

Formation:
both from

{2) Methoda of
members

organisation
organisation
representatives.

(3) Functions: The

twenty people
candlidate is chosen,

adminiestrative advicsory council will then collect
within a six-month consultative period,
whieh the chief executive will be selected either

from the publie
after

seconding

The Basic Law
China and Hong Kong will
suitable members of the following categories:

representatives,
representatives, and

administrative
nominate candidates for the chief executive,
the nomination

he must announce his platform. The

Committee
look for
classified
non-classified
specially invited

Drafting

council 1is to
subject to
Once the

advisory

views

through democratic consultation or election by vote.

Besides, the administrative advisory committee 1is also
to elect 30% of the Legislative Councillors.

(4) Different views on this proposal:

Pros

1) Since members of the adminis-

trative advisory councll come
from all walks of life, they
will be able to represent the
intereste of different strata
of society, and to reduce the

confrontation and misunder-
standing between different
classes. .
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1)

Cons

Memberse of the administrative

advisory council only come
from certain prescribed
sectors. Interests of the
public at large cannot be
protected.



3.1.5.3
(1)

(2)

(3)

4)
3.1.5.4

(1)

(2)

(3)

(4)
3.1.5.5
(1)

(2)

(3)

1) The

electoral college will ensure

that

Victor Sit's proposal (30/1/1986) (Ta Kung Pao)

Composition: A consultation college should comprise
all unofficial members of the Executive Council, all
Legislative Councillors, representatives from
functional bodies, and community orgenisstions.

Method of Formation: (unspecified)

Functions: Upon the basis of consultation, the members
should discuss the suitable choice for the position of
chief executive. If necessary, the chlief executive
may be elected on a one-man(or unit)-one-vote.

Different views on this proposal: (Unspecified)
Proposal of the Tritolaire Academy (3/1986)

Composition: The electoral college should be formed by
membere of the legislature and district authorities.

Method of Formation: Specify in relevant legislation
that the above-mentioned members be ex-officio members
of the electoral college.

Functions: Elect the future chief executive for the
appointment by the Centrel Government.

Different views on this proposal: (Unspecified)
Albert Cheung's proposal (22/7/1986) [The Express)

Composition: The grand electoral college should comprice
members of the Legislative Council, Regional Council,
Urban Council, and District Boards.

Method of Formation: Specify in the legislation that the
above-mentioned persons should become members,

?unctioﬁs: The grand electoral college will vote on the
liet of chief executive <candidates submitted by
Legislative Councillors (Each candidate should be
nominated by st least 10 legislature members). The
candidaste with the greatest number of votes will
become the chief executive.

Different views on this proposal:

Pros Cons

election by the grand 1)' Restrictions are imposed
composition of the grand
electoral college. The chief

the future chief

executive be supported by executive elected may

members: of the public from

enjoy general support.

different strata.
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Proposal of the Business and Professional Group (71
membere) of the CCEL (8,/11,1986)

Composition: The chief executive 13 to be elected by an
electorsl college which comprises 600 members. The
membership will consist of:

Legislative Councillors 80
Statutory Bodies and Permanent Non-statutory
Bodies 50
Urban Council, Regional Council, and District
Boardas 50
Soclal, Charitable, and Sports Organisations 60
Professionals 60
Labour 60
Industrial Sector 80
Commercial Sector 50
Financial Sector 50
Religious/Educational Sector 30
Civil Service 30
Method of Formation: Formed by representatives elected
from varilous claseified organisations. {(Details are

under discussion)

Funetions: The electoral college will mainly be
responsible for the election of the chief executive.
Undexr the electorsal college, there will be a nomination
committee whilch will comprise 20 members of the
electoral college. The nominastion committee will act
a8 a search team to vet three candidates, each of whom
is <c¢onsidered suitable in every respect to be the

chief executive. Members of the nomination committee
are not eligible to be candidates themselves, nor to
vote. Only those who are non-nomination committee

members in the electoral college are given the right
to vote in the election of the chief executive.

In sddition, the electoral college may also elect 25%
of the members of the legislsature.

18



(4) Different views on this proposal:

Proe

1) Members of the electoral
college sre representative of
a wide range of sectors. The
chief executive elected may
represent sufficiently the
interests of &ll walks of
life and all stratsa of
eoclety.

2) Election of the chief

executive by the electoral
college may avoid party and
confrontational politics
which may be the result of
universal franchise.

3) It will avoid the confusion
of powers between the
legiglature and the executive
authorities which 18 the
result of electing the chief
executive from the legisla-
ture. In thieg way, the
checks and balances between
the executive and the
legislature can be
maintained.

3.1.5.7

1)

2)"

3)°

4y

Cons

Restrictions are imposed on

the composition of the
electoral college. Only the
right of a minority in
society 18 protected. The

chief executive elected may
not be able to represent the
interesete of &ll sectors.

Election of the chief
executive by one-person-one-
vote may not lead to

confrontational politics.

If the <c¢hief executive ls
elected by the legislature,
their communication and co-
ordinaetion will be enhanced.

This form of election 1is
undemocratic as the people of
Hong Kong <c¢annot directly
participate 1in the selection
of the chief executive on a
universal franchise basis,
(Some members added that even
the chief executive of the
U.K. wae not selected on &
one-person-one-vote universsl
franchise basis.)

Proposal of the Hong Kong People's Association (2/1/1986)

(1)

Composition: The grand electoral c¢ollege will be

composed of the non-directly elected members of the
legislature, including representatives of functional

constituencies and members of regionsal electoral
colleges. Representatives of functional constituen-
cies will fall under 3 categories: industrial/
commercial/financial sector; grassroot level (labour

_and social workers); and professionals.
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Method of Formation: As to election of the legislature,
functional constituencies and regional electorsal
colleges will elect representatives to the
legislsture. In selecting the chief executive, the

above-mentioned bodies will elect 10 repreentatives to
form the grand electoral college for electing the
chief executive,

There are two propossals regsarding the formation of the
future legielature: 1) The existing 12 seats allocated
to functional conetituencies should be increased to

30. Together with the 12 seats wllocated to
electoral colleges, the future grand electorsl college
will consist of 420 members. 2) The sBeats for

functional constituencies and for electoral colleges
should be increased to 40 and 16 respectively i.e.
membership of the future grand electoral college will
amount to 560. (There are members to be selected by
election with universsal franchise, not including those
selected by the grand electoral college).

Funections: The electoral college will meinly be

regponsible for selecting the future chief executive.
The electoral college 1s a body veeted with nomination
power &s well as election power. Only the candidates
nominated by 10 percent of the electoral college
members may stand for election. Should the candidate
be a member of the electoral college, he is required
to resign from the electorsl college once he is
nominated and the vacancy will be filled by a repre-
sentative elected by the relevant electoral unit.
Members of the electoral college are not eligible to
sit in the legislature so as to maintain the checks

and balances between the executive and the
legislature. Apart from internsal nomination,
the electoral college should also openly invite
nomination from outside, Those who are qualified to

nominate from ocutside are soiceal bodies other than
district authorities and functional constituencies
which are repregented the electorel college.
Individuals are not quelified to nominate.

On receiving the nominations for the chief executive,
the electoral college 1s to examine the qusalifications
of the candidates and then make appointments with
individual candidates to listen to thelr respective
platforms and to address enqQuiries. Finelly, members
of the electoral college will vote by secret ballot.
The successful caendidate must obtain more than half of
the votes.

20



{4) Different views on this proposal:

Pros Cons

1) The basic framework of the 1)' As there &are drawbacks in
electoral cocllege includes functional groups and
functional bodies and dgistrict boards elections, the
daistrict boardes which have a chief executive elected by
long history and are accepted these bodles may not necesg-
by the genersl public. They arily be accepted and trusted
are considered the most by the public.
important political 1ladder

and they also fulfil the two
main principles in election
politics (the functional
principle and the regional
principle). Thus the origin

of the electoral college
inherits the present
political basise &and .
traditional wisdom, The

chief executive elected by
the electoral college will
win the trust snd acceptance
of the general publiec.

2) If the sectors representing
the two poles of soclety ~--

the industrial/commercial
sector and the grassroot
level ~- are each entitled to
30-35X of the seats in the
electoral college, whereas
representatives of profess-
ionals and district

suthorities are each entitled
to not more then 15-20X of .

the seats, . no particular
stratum of society will
constitute an overwhelming
majority. Hence, the chief
executive elected by this
electorsl college must be one
who can look after the

interests of all sectors.
3.1.5.8 2ee Sze-yong's proposal (12/1986)

{1) Composition: The grand electoral college with about 300-
600 members will be composed of:

1) Representatives or members of the legislsture selected
by direct elections and functional constituences
elections. [These persons shall not enjoy the right to
stand for election by the grand electoral college]
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2)

3)

4)

5)

6)

(2)

(3)

Representatives or members of the Urban Council and
Regional Councii
Representatives or membere of Digtrict Boards.
Representatives of classified g£roups including:
1. Commercisl/industirial sector
~= industry, trade, shipping. avistion, tourism.
2. Finance; real estsate
-~ banking, ingurance, securities, real estate
building, and construction.
3. Legel sector
-~ barristers, solicitore, Judges.
4., Professionals
-~ &scademics, engineers, architectes, surveyors,
accountants, medical personnel, educationalists,
artists, sports, science, and technology.
5. Mess media
-~ television, radio, newspapers, magazines,

publishers.
6. Social bodies: grassrooters
-=- labour, civil servants, social workers, political
groups, charities, agriculture and fisheries,
Kal-fong associations, rural committees, Heung
Yee Kuk, hawkers, students.
7. Religions
-~ Protestantism, Buddhism,
Taoism, Confuclanism.
8. Foreign nationals
9. Women

Catholicism, Islam,

ALl or part of the Hong Kong deputies to the Nstional
People's Congress,

Representatives or members of the Political Consultative
Commi ttee,

Method of Formation: The NPC will appoint a number of

represgsentative peorle to form an electorsal preparation
group which will co-ordinate the formation of the
grand electoral college. Members of the group will
not be ellgible to be members of the grand electoral
college.

Functions: The grand electorsl college will elect 1/3 of

the members (i.e. 22 members) of the legislature. [The
grand electoral college will nominate 2-3 candidates
to stand for election of the first chief executive

after 1997. After the nominations are approved by the
Central Government, the grand electoral college will
elect the chief executive. For the election of the

second chief executive of the HKSAR, 2 - 3 candidates
will be nominsted by the greand electoral college.
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(4)

3.1.5.9

(1)

(2)
(3

1)

2)

3.1.5.10

After the nominastions &re approved by the Central
Government, the gsecond chief executive will be elected
by universsl franchise. iS4 the grand electoral
college is abolished in the future, the candidates for
chief executie will be nominated by the legislsature
and stand for universal suffrage after the approvel of

the Central Government hag been obtained.

Different views on this proposal: There 18 no provision
in the Joint Declarsation which s&llows the Central
Government to approve nominations for the chief
executive, There is provision only for appointment.

Hong Kong Chinese Civil Servants Associsation (2/87) and
Joint conference of the medical professional bodies

(3/87)

Composition: The electoral college will comprise 500 to
600 members who are representatives of functional
groups, the Urban Council, angd the District Boards.

Method of Formation: unspecifiea

Functions: The electoral college will elect a nomination
committee (composed of & certain number of people
e.g. 5) which is responsible for nominating a certain
number of candidates for the chlef executlive. The
elevtoral college will then elect the chief executive
from the candidates.

Arguments in gupport of thie proposal:

Recommendation of candidates by the nomination committee
through consultatione may ensure that the candidates in
general are Qualified. It is also in accordance with
the provieion in the Joint Declarstion that the chief
executive shall be selected by election or through
consultations,

Members of the electoral college represent the interests
of various sectors.

(Opposing views are not specified.)

In the proposal of the selection of the chief executive
through consultation, there is also the suggestion that
a designated the electoral college participate in the
selection. (please refer to 5.1.2).

Different opinions in respect of "the grand electoral

college election” in general

23

1)

2)

3)

4)

5)

PROS

To better look &after the
general interest of society
since members elected by
the grand electoral college
are not required to be
directly saccountable to a
functional or geographicsal
congtituency. Secondly,
they can act as buffer and
& bsaslancing force 1o the
conflict and confrontation
between members elected by
direct election and members
elected by functional
constituency election.

To ensure balanced parti-
cipation of all sectors of
society.

People who have obJective
and balanced viewpolints,
who are practical and
reaslistic with all-rounded
political capaebilities, and
who are widely accepted can
be elected. Elitee from
various sectors can be
provided with an &lterna-
tive means to participate
8o that the merits of the

present appointment syatem
can be retained.
Politicization of soclety
can be reduced.
A grand electoral college

compriesing members of the
National People's Congress
and the Political Consulta-
tive Conference can ensure
participation of those who
are familiar with the
functioning of the Central
Government.

24

1)

2)!

3!

CONS

It will easily lesd to elite
polities which only protects
the 1Interest of the minority.

Special emphasis 1is placed on
the participation of upper
strata of the industrial and
commercial sectors.

Scme sectors are repeatedly
represented.
It will be ewssily manipulated

by a few people.

The method of selection of the
NPC and PCC members is still
unclear; the representatives
selected by other means will
also include persong who are
familiar with the functioning
of the Central Government.



£) It

7)

3.

1Y

2)

provides a channel to
the political scene
people who possess the
quselities and will contri-
bute to the government but
cannot be electTed through
functional constituency or
district elections.

enter
for

6)"

It
but

is8 not a genuine election,
an spprointment system in

disgulsed form.

Political

elitism will dincur

popular indignetion and lead to
gocial unrest.

executive on

To maintain stsbility and 7)°
continuity.

Selection of the chief
legislature

This method may take two forms:
nominated and elected by

2) Members

members of
of the legislature are to set up by

the basis of the

1) Candidates are to be
legislature;
election

among themselves an executive committee which is responsible

for selecting
rationales

are listed below.
2.1
There is no specia
qualificetions of
election as
number (e.g.
to be
have
to win the election.
Kwong (7/86),

1

the chief executive,
behind the asbove methods,

requirement
candidates.
long as they are nominated by &
10) of the legislature members.

held by members of the
to obtain the absolute majority of votes in
[Meeting Point (7/86),
Joseph Y. S. Cheng (2/86),

There are different
and the pros and cons

Selected by direct election within the legislature:

regarding the
can stand for
certain
Election 1is
candidates
order

Wai

They

legislature,

Fung
Li Wah Mingl

Different views on this election method:

Pros

selection of the chief
by the legislature
have

The
executive
can ensure that he will

the trust and support of the
legislature, and they can
exercise mutual checks and
balances.

Since the legislature is
constituted by various modes
of elections (functional
constitutency, direct and
indirect elections), the
representativeness of the
members: c¢an be guaranteed.
The chief executive selected
by such a legislature will
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1)

2)!

Cone

The selection of the chief
executive by the legislature
is against the principle of
eeparation of powers.

members of the
represent

of different
does not

Although
legislature
interests
sectors, it
necegsarily mean that the
chief executive elected by
them will be representative
of the interests of the
various sectors of soclety.

also be representative of

the views of the various
sectlors of scciety

3) Since there ig no special
requirement regarding the
Quelifications of candidates,
more asplring persons will be
allowed 10 stand for
election,

4) Some members coneidered that
it was In accordence with the
principle that the executive
authorities should be
accountable 1o the
legislature.

3.2.2

1) Collective

3’

Since there ies no special
requirment regarding the
qualifications of candidates,.

the Qquality of the
candidates can hardly be
guaranteed.

Selected by indirect election within the legislature:

An executive committee 1is to be set up by election among
The chief executive is to be

the
selected by
members of the

shall practise

executive elected
term
collective leadership.
different depsrtments
tackling
after discussion
the

prerogative. Apart

legislature members,
election or
executive committee.
shall be the chairman of the executive committee,
collective leadership and
committee members when making policies.
every two years with a
of office would materialise the characteristic of
The executive committee comprices
which enjoy
decisions have to be
where tne minority 1s subordinate to
majority and the chief executive does not have
from heading his

important issues,

through

consultations among
The chief executive
but he
consult his
Having a chief
non-renewable

status. In
made

equal

any

department, the

chief executive 1s to convene and preside at meetings of

the executive
perform protocol duties.

committee,

and
[Albert Chan (27/1/86),

Kong Affsirs Soclety (4/786)]

externally, he 1s to
Hong

Different views on this election method:

Pros

leadership can
prevent instability caused by
having the chilef executive as
the centre of power in the
executive authorities. If a
fatuous and self-indulgent
chief executive 18 selected
as the only leader, or if
this only leader has a bad
relationship with the Central
Government, scclety will be
the viectim of undesirable
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1)f

Cons

Having the chief executive as
the c¢entre of power in the
executive authorities may not

result in stability Dbecause
the c¢hief executive will Dbe
checked and balanced by the
Jjudicliary and the
legislature.



2)

3)

consequences. However, under
collective lesdership, even
if there are some fatuous
members in the executive com-
mittee, the effect will be
minimal because decisions are
only made after discussion by
the whole committee. Oon the
other hand, i1f & capable
chief executive ig selected,
he may become a ''politicsl
gliant" under the "system of
chief executive leadership";
as the Central may not like a
chief executive who exerts
too much political influence,
the relationship between the
Central and the SAR may be
adversely affected.

Collective leadership is
suitable for the diversified
community of Hong Kong
because different sectors
have different interests.
Collective leadership ensures
that representatives in
different gectors can
participate in the policy-
making on the highest level.

It also provides the chance
for communication and co-
ordination among the various
sectors, and enables an even

distribution of power and
interests,

Collective leadership can
enhance co-operation among

committee members who are to
Jointly 1lead the executive

suthorities., On one hand, it
can prevent conflicts and
suspicion among members who

strive for the highest
leading power; and on the
other, political talents can
be accomodated and preserved.
It executive power is
centralised 1in one person,
many capable pecple will be

.
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2)"

3

Collective leadership is not
the only way to provide the
chance for communication and
co-ordination among the
various sectors.

The terms of reference of
each members under collective
leadership &are not clearly
defined. Low efficiency will
result and members will tend
to shirk responsibilities.
Moreover, even if executive
power is centralised in one
person, people of different
views may not necessarily
form opposition partiee
because it is very normal to
have people of divergent
viewse.

4)

4.1.1

pushed out when their
political beliefs are
different from that of the
leader, and they may regort

forming oppogition
parties.
Some members considered that 4)' It will lesd to confronta-
it was in accordance with the tionel politics and
principle thet the executive conflicts among variousg

authorities should the sectors in society will
accountseble to the legiela- intensified, undermining the
ture. prosperity and stability of
Hong Kong.
CONSULTATIONS

Selection of the chief executive through consultations

The Joint Declaration stipulates that consultation is one of
the methodes for selecting the chief executive of the HKSAR,
but there 1s no further elaboration on this method.
According to the propocesals for selecting the chief executive
through consultations as submitted by the local people, the
main charscteristic of 'consultations™ is that the Central
Government will be more involved in the selection of the
chief executive (including nomination, congultation and
decision), but it is also proposed that Hong Kong should
carry out consultations on its own with no participation of
the Central Government, The following are the proposals for
gelecting the chief executive through consultations.

Proposal for the selection of the chief executive through

consultations

Candidates of +the chief executive may be nominated by
members of the legislature or other organisations. The
Central Government will eliminete in the candidates'
list those who cannot be accepted by the Central, mest
of the Hong Kong people or certain sectors of society.
Then there will be a second round of consultation in
whiceh individual legislative members, various commercial

and industrial organisations, political bodies and
grassroot associations will be consulted by an
indefinite means. Finally, a candidate who are most
acceptable to the majority of pecple will be decided on

decision will then be sBubmitted to the
(Sin Ming Lun 3/86)

and such
legislature for endorsement.
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1)

2)

3)

4)

pDifferent views on this proposal:

Pros
The Central Government's
participation in the process
of consultation ensuresg that
the future chief executive
will be accepted by the
Central Government.

In the
consultation, the
Government will solicit
opinions from Hong Kong
people. This can ensure that

process of
Central

the interests of Hong Kong
people will be taken into
consideration.

The final candidates for the

chief executive muest have
been approved of by the
legislature, 80 the chief
executive elected will have
the support of Hong Kong
people.

The chief executive selected
by this wmethod will be s
"ljow-key" person who can co-
ordinate the interests of the

various sectors. This kind
of method which encourages
co-operation will be

favourable to the co-
ordination of the various
sectors, and it is especiaslly
meaningful to the weak
political environment of Hong
Kong. (A member noted that
it was not clear whether
"low-key" referred to the
selection process or the
chief executive selected by
this process. I1f it was the
latter csse, he still did not

understand what was meant by
"low-key". Besides, the
chief executive selected DbY
this process would not
necessarily be & "low-key"
person. )
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3

4y

- legislature

Cons

The Central Government's
participation 1in the process
of consultation 1s against
the principle of a high
degree of autonomy.

The (entral Government will
consult Hong Kong people only
as 1t wishes. No one can
guarantee that the people
consulted are those who truly
fight for the interests of
Hong Kong people. Further-
more, the Central Government
hae the right of rejecting
their views.

The Central Government will
only provide a 1list of
candidates for the chief
excutive to the legislature
for endorsement. The
will be nothing
more than a rubber stamp.

The chief executive who besgt
suits the development of Hong
Kong should not be a low-key
leader.

4.1.2 The

1)

2)

1.3 With

candidates
nominated
Central Government
comprising

members of
assocliations
bodies,
than

will be selected.
the Central
consultation
conditions allow,

See 5/86)

(including
grassroot organlisations).
three candldates will be drawn up and submitted to
the legislature for discussion.

273 mejority of the leglelature,

Government.

for the chief executive will be
by peorle of the various sectores,.
will set up =&
Hong kong people responsible for

the leglislature and people of the
functional

freely
Then the
committee
congulting
various
groupe, political
A list of not more

selection

With the consent of a
an officlal candidate

This candidate will be appointed by
After this mode of
is practised for some time,

central
and 1f social

the l1ist of three candidates will be
given to the people of Hong Kong for election,

(Sun wWai

Different views on this proposal:

Pros
The Central Government's
participation 1in the process
of consultation ensures that
the future chief executive
will be accepted Dby the
Central Government.

The SAR legislature will be
highly involved in the
selection process, which will
ensure that the future chief
executive will s8ls0 be
accepted by the legislature,

from
by the Hong
themsgelves, an
nomination group" will
through consultstions,
1) legislature members,

Kong

various sectore of soclety.
any one of the three

“will appoint

1)

2)"

five members selected by the
among themselves and another five members selected
deputies
impartial and balanced

be formed. The
recommend three candidates

2) ecivil servants, and

Cons

The Central Government'e
participation 1in the process
of consultation 1is s&against
the principle of a high
degree of autonomy.

the list of candidates
for the chilef executive will
be drawn up by the Central
Government, the influence of
the legislature will be
minimal.

Since

legislature members

to the NPC from among
"ten-member
group will,
from
3) the

Then the Central Government

chief executive of the HKSAR.

candidates as the

If all of the three candidates are not acceptable, the

nomination
(K.S. Lo

group
9/86)
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will have to

recommend once again.



Different views on this proposal:

Pros

1) The participation of both the

2)

3)

4.1.4

representatives of the HKSAR
and of the Central Government
in selecting the chief
executive will ensure that
the chief executive will have
the support of both parties.
It 18 a feair snAd balanced
method which will gain
support and trust of the
general public.

The processes of consultation
and selection ensure that
only the people of most
suitable background, Qualifi-
cations and sbilities will be
selected and appointed, As
selection 1is bssed on the
abllities of the candidates,
it will not be manipulsted by
interest groups or pressure
groups.

It will avoid the confronta-
tion caused by party politics.

1)

2)!

3!

8y

the grand electoral college,

consultations.
3.1.5.3,

Please refer to 3.1.5.1,

Cons

The Central's participation
in the selection of the chief
executive is against the
principle of equality.
Hence, such method will not
gain the support and truet of
the public.

Only a small number of people
may participate in nomination
and consultation. This |is
against the principle of
equality. Interest groups or
pressure groups will nominate
people whom they deem highly

capable. The suitability of

the chief executive can be

guaranteed only when all

sectors have the 1right to

seek and nominate best

Qualified people.

Party politics is an

inevitable and healthy

development. It may not

necessarily lead to

confrontation.

It 4is not in accordance with
the principle that the

executive authorities shall be
accountable to the legislature.

Among the proposals for selecting the chief executive by

some of them also include
3.1.5.2, and

Qualities and abilities of the chief executive

A member proposed the following:

The chief executive should:-

a) inspire
legislature,
Government;
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confidence and
executive

trust
authorities and the

people,
Central

from the

b)
¢)
a)
e)

A member,

generate participating support from the people;

be accountable to and supported by the legislature;
provide leadership in the executive; and

be acceptsable and appointable to the Central Government.

however, noted that these criteria were so vague

that it would be inappropriate to put them down in the Basic
Law as qualifications for the chief executive.

With
executive,

1)

2)

3)

4)

The

Conclusion

chief
namely:

regard to the proposales on the selection of the
they are summarised into four methods,

Elected by direct election with universal franchise.
There are two types: one with restriction to nomination
and the other without, For the former type, candidates
may be nominated by members of the legislature, a
nomination committee or an electorel college.

Elected by a grand electoral college which 1s responsible
for electing and ‘or nominating the chief executive.

Elected by the legislature. Members of the legislature
are resgponsible for nominating the chief executive.

Selected through consultations, According to the
existing propossals, the chief executive may be nominated
by people from the various sectors and consultations will
be held by a sBpecific committee,

charscteristics &and

variocus proposals have different

rationaleg, &8 well as casgee for and ageinet them.

* Ir

there is any discrepancy between the Chinese and the

Englieh versione., the Chinese version ehall prevail.
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(passed by the Executive Committee on 8 August 1987)
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(1)
t2)

(2)

1.3

(1)

(2)

(3)

(a)

CCBL-SG/FBE-WG02/03-FR0O1-870805(E)

Foreign Trade

According to Mr Wong Po Yan's report, the provisions under
section 3: "foreign trade" are as follows:

"The HKSAR ehall continue a policy of free foreign trade."
"The HKSAR Government shall protect the freedom of forelign
trade, and the free movement of goods (including invisible
capital) and capital."

Members held discuesions on the foregoing provisione and
expressed the following comments:

The expression "a policy of free foreign trade" is obscure.
It 18 not a common economic term. Does 1t refer to "a free
trade policy" or "the freedom to conduct foreign trade" or
other meanings®?

“Invisible cepitel" is not & common economic term. Does 1t
refer to "invisible trade'" or "intellectual property'" or
other meanings ? if "invigible capital® includes
"intellectual property"”, the provision will be contrary to
the view of the Working Group. Members hold that the free
movement of intellectual property should not be allowed as
the HKSAR Government should be reeponsible for protecting
the copyrights, patenta and registration in the HKSAR.

Members hold that the provisions regarding the trade policy
should be re-drafted as follows:

The HKSAR s8hall prsctiese 8 free trade policy &nd protect
free trade. The features of a free trade policy are: free

enterpriee, minimum government intervention, no control on
foreign exchange, free port status, free flow of capital,
etc.

The HKSAR shall protect intellectual property such as
copyrights, patents, and registration.

The HKSAR s8hall have the right to negotiate with foreign
governments for the furtherance of trading benefits provided
that such right is not a breach to the PRC govereignty on
the diplomacy level,

A view was expressed that it was prefersable to allow the
HKSAR: Government to decide its economic and trade policies
on its own.

(2)

(3

(4)

(5)

(1)

The provisilone proposed sbove by members are elaborations on
a principle under the Joint Declaration i.e. the HKSAR ehall
be an independent economic entity. Members hold that the
Bagic Law should contain more detalled provisions to
guarantee such independernce.

In addition, members are very much concerned that the HKSAR
Government should have the right to fight for a sesat in any
international body with the purpose of promotion of trade.
Membere are of the view that the Basic law should provide
for such right.

Policy regarding induestry and commerce

According to Mr Wong Po Yan's report, the provisione under
section 4: "the various industries and commerce' are as
follows:

“The HKSAR shall practise a free and open policy regarding
industry and commerce'.

“The HKSAR shall encourage 1industrisl investment and
technological advancement, and open up burgeoning industries
in order tTo strengthen 1ite competitivenessg in the

international arena."

"The HKSAR Government shall sctively create the necessary
environment and conditions for the development of industry
and commerce."

“The HKSAR ghall actively adopt appropriate policies to
promote the develiopment of commerce, transport industry,
public utilities, service industries, tourism, resal estate
industy, &nd sasgriculture and fishery."

Some Drefting Committee members hold that there should be a
Beparate clauge providing for commercial development, e.g.
"The HKSAR Government ehall protect the freedom of
commercial undertakinge &nd shall adopt active measures to
facllitate commercilal development."

Memberg expregsed the following views on the provisgione
regarding '"the various industries and commerce':

Members hold that the provision on "a free and open
industrial policy™ 18 hardly comprehensible and may be
misleading. "A free and open industrial policy" refere to
the absence of any established policy,. thaet 1is, the
government would not interfere in any matter affecting
indusgtry e.g. environmental control, labour legislation etc.
The Working Group sadvocates "free enterprise’”" snd s fully
competitive economy'" instead of "a& free and open industrial
policy"™.



(2)

(3)
(4)

(5)

(1)

(2)

(3)
u)

(5)

(6)

(7)

(8)

%

If the Drafting Committee waes in favour of a free and open
industrial policy. the ensuing provisions on the encoursage-
ment of industrial investment would be inconsistent.

The provisione gseem to have confused the terme "policy",
"system", and "measure".

The draft version can better be summarised in six words "“The
HKSAR Government should encourage industrial development",.
The word “encourage" 1ig capable of too broad an
interpretation, ranging from verbal exhortation to =&
programme of action.

Technology and manufacturing are inseparable and by moving
technology to chapter &§ which desle generally with science
and technology for society as a whole, the industrial policy
in chapter 5 has become vague and inconsequential.

Members hold that the provisions regarding industriasl and
commercial policy should be re-drafted as follows:

The HKSAR shall maintein the existing free enterprise policy
to activate a free and fully competitive economy.
The HKSAR Government shall continue to create the necessary
environment and conditions for the development of industry
and commenrce.
The HKSAR Government shall maintain the policy of giving
investment incentives.
The HKSAR Government shall continue to pursue a programme of
industrial support services.
The HKSAR shall promote: -

i) the development of industry (and take the role of small

and medium industries into account);

i1) the establishment of new industries; and
1i1) sdvances in technology capability.
The HKSAR will:-

a) be fully entitled to export qQuotas, tariff preferences

and other similar arrangements obtained by itself;

b) operate as a separate customs territory.
The HKSAR shall have authority to 1ssue its own certificates
of origin for products manufactured locally, in accordance
with prevailing rules of origin.
The HKSAR Government shall on its own declde policies
regarding commerce and various industries such as transport,
public wutilities, service, touriam, real estate, and
agriculture and fishery.

Appended for reference 1isg the written submission from
representatives of the agriculture and fishery sector.

If <there is any discrepancy between the Chinese and the
English versions, the Chinese version shall prevail.

1)

2)

3)

4)

5)

6)

APPENDIX

Policy on agriculture and fishery

The Consultative Committee Members have received suggestions
concerning the agricultural policy of the HKSAR submitted by
representatives of the agricultural sector. Thelir
suggestione are as follows:

The s8ocial and political status of farmers must not be
overlooked. Agricultural bodies should be regarded as a
functional constituency and there should be seats in the
legislature allocated to agricultural representatives.
Agricultural representatives should also participate in
district organisations where there is a concentration of
agricultural activities in the aistrict.

Set up a consultative committee on agriculture to review
policy on agriculture at regular intervals.

There should be an appropriate lsnd policy to preserve
agricultural land, develop agricultursl resources and assist
agricultural development.

Besides safeguarding the rights of landowners, those of the
tenant farmers should also be safeguarded. Agricultural
investment should be protected by law. In case of
requisition of land, compensations to farmers' investments
should be celeculated in terms of actual materials,
facilities and production cost, and sghould be reviewed at
regular intervals.There should also be sarrangements for
reallocation or employment transfer so that the farmers'
livelihood can be maintained.

Set up various sorts of markets for agricultural produce 80O
that there will be & more reasonable sgupply and distribution
situation.

.

Preserve the existing agricultural organigations and
agricultural development funds to assist agricultural
development.

The suggestione were raised at a seminar for representatives
of the agricultural sector. The convenor of the seminar was
Mr Lee Lin Sang, member of the Consultative Committee for
the Basic Law.

If there 1is any discrepancy between the Chinese and the
English versions, the Chinese version shall prevail.
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Foreword

The public service is a major component of the political
structure of Hong Kong. Policies are formulated by public
servants and decided by the Governor in Council. The
formulation of policies 18 the principal work of Secretary
level Administrative Officers. Some policlies do not receive
the Governor's decision 1in Council but are applied
administratively. This discussion paper will focus on a
number of issues: public servants and politice, nationality
of public servants in relation to their treatment,
conditions of service and employment protection, and
Secretary level officials.

Civil servantes in Hong Kong

.

The c¢ivil service provides the staff for all Government
departmente and other unite of the Administration. It
employs some 176,000 pecple, or about six percent of the
labour force in Hong Kong. In recent years the size of the
service is growing by about two percent a year in average in
line with the expansion of services to the public. Wastage
from all sources, including resignation and retirement, 1.e.
the turnover rate in public service has been aversging four
percent per year: this reflects the fact that the:® Civil
Service provides a full-time career up to the normsal
retirement age for most who work in it,

The civil service is & unified service in the sense that its
176,000 officers are all subject to common appointment
procedures and commcn disciplinary codes for local officers
or overseas officers as relevant. Officers may be
transferred form one part of the service to another, and are
subject to a common central direction under the Chief
Secretary, who 18 both a member and head of the service.
With the Governor, they represent the administration of Hong
Kong. Civil servants are deployed to a total of 14 Branches
and 57 Departments and Agencies of the Government. The
heads of Branches are of Secretary rank. Some Secretaries
are appointed to the Executive Council and the Legislature
Council in their individual capacity. Together with the
Chief*' Secretary, the Financial Secretary and the Attorney
General, they make up about one-third of the Executive
Council membership. Ten civil servants of Secretary rank
and above are Official Members of Legislature Council.

Because of the compactnees of the territory, it hae been
found advantageous to have a single Civil Service performing

both central and local government functions, and also many
of the functions undertaken elsewhere by statutory publie
bodies. The result 18 a Civil Service of very great

diversity.

The Public Service Commissicn is responsible, in general
terms, for adviging the Government on c¢ivil service
appointments, promotion and discipline: it also advises on
some aspects of staff training. The Commission 1is an

independent body, established by Hong Kong law, comprising a
full-time chairman and several members appointed from among
leading citizens. The advice of the Commission is
customarily observed,

Appointments to the most senior 29,000 poets in the civil
service are referred individually to the Public Service
Commiseion for its advice before being made by the Secretary
for the Civil Service or other appropriate asuthority. The
authority to make sappointments to more junior popts has been
delegated to heads of department but the Publie Service
Commigeion advises on procedures and exercises a monitoring
role.

There are prescribed gqualifications for appointment to every
post in the c¢ivil service. In most cases, the
qualificatione reguired are educatilonal, profesegional or
relevant experience. All vacancies are normally filled by
promotion from within the service; 1f no suitable candidates
are avallable, the vacancies will be advertised. Intake 1is
determined gstrictly on the basis of qualification and
competition among qQualified candidates. Overseas recruitment

is only undertaken where sufficient qualified local
candidates are not avallable. Examples are administrative
of ficers, police inspectors, lawyers, Judicial officers,

architects, engineers and surveyors.

On appointment each officer is provided with a letter of
appointment and supporting memoranda setting out the terms
and conditions of the appointment. The standard terms of
appointment provide that,after satisfactorily completing a
probationary period, the officer 1s confirmed to the
permanent and pensionable establishment. The officer then
hag &an expectation of a career until he reaches the normal
retiring sage lald down 1in the Pensions Ordinance. In
addition a small number of officers 1s employed on contract
or agreement terms, normally for a period of two and a half
years. Theege contracts are renewable, subject to advice
need.

The Civil Service provides appropriate in-service training

for all officers, for example, training in Government

procedures and supervisory skills. In some caees, officers

are also given training, either 1locally or overseas,
2



to enable them to cobtain some internationally recognised
qualification required by their Job. Thus, the training
given in Hong Kong to health inspectors and nurses leads to
quealifications recognised by the relevant professional
bodies in Britain. Overseas training is provided to enable
officers to acquire specialist qualifications for
appointment to posts such as medical consultant or ship
surveyor, or to develop their administrative skills.

The conduct and performance of all officers of the public
service 1g assgessed by a formal system of annusl appraisal
supervised by the Public Service Commission,

The Government 1is advised on matters relating to pay and
conditions of service by two independent bodies composed of
men and women from the private sector. The Standing
Commission on Civil Service Salariee and Conditions of
Service 18 responsible for advising the Government on all

matters affecting the grade structure, salary scales, pay,
allowanceg, conditions of service and fringe benefits of all
non-directorate public officers. The Standing Committee on

Directorate Salaries and Conditions of Service performs the
same function in respect of Directorate officers.

Major Isaues

Public servants and politics

Public servants' participation in politics

3.1.1 Present situation

A8 members of the public, Hong Kong'e public seérvante
have the right to vote for candidates they support in
politicel elections. That 1is, they have the right to
vote. However, according to the Civil Service
Regulations. public servants cannot make public comments
concerning politics in their personal capacity. An
officer, whether on duty or on leave, may not publish
anything which may reasonably be regarded as of a
political or administrative nature without the permission
of his Head or Deputy Head of Department or Head of
Grades. But the fundamental principle to be borne in
mind 1ie that it is desirable for senior officers *to
discuss in their official capacity 1issues of publie
interest 1in public 1in a constructive way. Head of
Departments should seek comments from the appropriate
Branch of the Government Secretariat on the contents of
speechee or papers to be published on controversial
subjects of considerable public interest. “Publish"
includes making public by interviews and speeches, by
letters and articles in the press, or by talks and
discussions on radio and television programmes.

(1)

(2)

(3)

According to the Electoral Ordinance, holders of any
public office are disqualified from standing for election
{173, Publiec servants who wish to stand for electione

must first resign from public office.
{1] Electoral Ordinance (1984);:

19. A person shall be disqualified for being elected or
being nominated as a candidsate or holding office &as a
member 1if he

(a) holds any public office (other than as a member of an
auxiliary force) or any office of emolument 1in the
glift or dieposal of the Urban Council or any
committee thereof or having held such office has been
dismiseed therefrom:

Stipulations 1in the Sino~British Joint Declaration
regarding public servante' standing for elections or
serving ss councilllors.

The Joint Declaration has no stipulatione on thie issue.

Proposals regarding public servants' standing for
electlions or serving as councillors after 1997:

Publie servants standing for election or serving as
elected councillors.

Arguments fopr:
As 8 member of the public, the publiec servant should

have the basic human right to stand for elections or
serve as councillors

Many public servants are qualified personnel with
professional knowledge &and are familiar with the running
of the Government. The contribution of theilr specialties

in theilr standing for eleciions or serving as councillors
will be conducive to socisal development.

Among the current elected members, many of them are
elected by functional constituencies go that in
additional to representing the interests of Hong Kong
people, they vc¢an also fully represent their respective

functional constituencies and directly reflect interests
of the various sectors. The public service comprising
more than 100,000 members should be a congtituency that
is of substance and of importance i1in sBoclety; public
servants should have equal right to stand for elections
or serve as councillors so that they can represent the
interests of the hundred of thousandes of pub.ic servants
and directly reflect their views,



{2)

(3)

3.1.3.2

(1)

(2)

Argument against:

The politically neutrsal role of public servants should
be preserved in order that they can carry out (execute)
policies impartially. Conflict of 1interests between
thelr work and their standing for elections or serving as
councillors should be minimised in order to stabilise the
running of the Government.

A member pointed out that in Western countries, there was
rarely any precedent of allowing public servants to stand
for elections or serve as councillors. (But some members
noted that the expression "stand for elections or serve
a8 councillors™ ig not well defined; some membersg doubted
the accuracy of the argument.)

Public servants should be restricted from discussing
policies publicly from their own view points because

should public servants stand for election, they would
have to discuss policies publicly from their own view
points. This would tend to generate public support or

opposition for a particular public servant's view point
and thus politicise the public service. Furthermore, if
public servants as a body become involved in promoting
support for or opposition toc a particular public
servant'es participation in politics, the public will lose
confidente in the ability of the publiec eervants to
conduct their work with political impartiality. This will
generate sugpicion and distrust of authority, create
confusion in the mind of the public sbout the role of the
public service and public servants, and blur the roles of
the legiglative and executive functions of government.

Serving public servantg cannot be elected to the
legislature, Urban Council, Regional Councils or District
Boards. However, they should be allowed to stand for
electione provided that they would resign from their
poste in the public service or have an early retirement
if elected.

Arguments fop:

This will provide an opportunity for public servants to
stand for elections or serve as councillors; they will
not be deterred by the prospect of losing their jobs.

The arrangement of public servants having to resign from
office or have an early retirement when elected can avoid
any clashes of interests between their publice office
duties and their standing for elections or serving as
councillors. Through this arrangement, the political
neutrality of the Hong Kong public service structure can
bemaintained.

(3) Participetion of ex-public servants as elected members of
the legislature would be extremely helpful to the
legislature's understanding of the functioning of the
executive suthorities and government departments.

Argument ggainat:

(1) According to the present understanding, public servante
should not as individual public servants become political
figures in thelr own right outside the official executive
function of the public office they held. If a public
servant wishes to hold a political public post he must
distance himself from the public service sufficiently so
that no conflict of interest will arise or will be
thought to arise, This might be done by resignation, no
pay leave, speclal release etc. It very much depends
which part of the public service he is involved in. But
standing for election in thies way will become a
legltimate reason for early retirement, which may tend to
have a detrimental effect on the public service by
attracting many top public servants to retire early, thus
creating & shortage of talent in the public eservice.

Members held that public servants should be unaffected by
politice: The legislature has no power to remove public
servants, only the chief executive or the one authorised by

him  has the power to do so by going through certsain
procedures (which 1s now known as the Colonial Regulations).
It was proposed that the Colonial Regulations should be
appended to the Basic Law after appropriate amendments are

made. But reservations about this proposal were expressed
by membere who held that since amendment to the Basic Law
would entail complicated procedures, details should not be

spelt cut 1in the Basic Law.

Members held that public servants could be appointed ac
members of the Executive Council or similar organisations
{(councils): In order to put the talente in the public
service to full use, thelr appointment as members of the
Executive Council or eimilar Councils should Dbe allowed:
however they must resign their post from the Public Service
or have an early retirement when appointed (except for those
who are appointed by virtue of their post).

Members held that public servants should not be persecuted
for political reasons, nor should they suffer any loss in
respect of their postse or other benefits when & new chief
executive assumes office.

Members held that public servants should remain peoliticelly
neutral.



On nationality and treament of publiec servants

Definition of ‘'public servants who are British and other
foreign nationals"

Members held that "public servants who are Britieh and other
foreign nationals" referred to the public servants holding
non-PRC passports. Persons who hold no passports other than
BNO passportes or Certificates of Identity (CI) and are of
Chinese blood will be considered persons of Chinese
nationality.

Some members were of the view that "public servants who are
British and other foreign nationals" referred to public
gervants who were not Chinese nationals.

Nationality of public servants in relation to the posts that
they can hold in the government. ¥

Nationality

(the nationality
of public servants
after 1997)

Posts which they are
eligible to held in the
government

Before 1997 After 1997

According to the

present practice: visions

1) publiec servants
at all levels,
including
officials at
Secretary levelf

1. Chinese

( including

persons of

Chinese origin

who are now

holding C.I.

and B.N.O.)

2. British
(Resident Bri-
tish Citizens

preeent practice: vigione

and Resident 1) public servants
United King- at 8ll levels,
dom Belongers) including

officials at
Secretary levelf

present practice: visions

1) public servants
at all levels,
including

’ officials at

Secretary levelf

3. Other national-
ities

According to the pro-
under the
Joint Declaration: ®%

According to the | According to the pro-
under the
Joint Declaration:*X

According to the According to the pro-
under the
Joint Declaration: **

4) Stateless

| According to | The Joint Declarat-

| present practice: lion does not specify

. whether thie categ-

: 1) public servants | ory of people can
at 811 levels, | eerve as heads of
including major government

i officiels at departments and as
Secretary levelm deputy heads of some

: of them

*%

(1) The

The above chart 1s extracted from the appendix of the Final
Report on Definition of Inhabitants, Right to Land, Right of
Abode, Freedom from Deportation, and Rights to Vote and
Stand for Election. Please refer to that document for
further detsils.

The actual provisions are as follows:

The Hong Kong Special Administrative Region Government may
employ British and other foreign nationals previously
serving in the public service in Hong Kong , and may recruit
British and other foreign nationals holding permaent
identity cards of the Hong Kong Special Administrative
Region to serve as public at all levels, expect &3 heads of
major government depatments (corresponding to branchesg or

departments at Secretary level) inecluding the police
department, &and as deputy hesds of some of those
departments. The Hong Kong Special Administrative Region
Government may also employ British and other foreign
nationals as advisers to government departments and, when

there 18 & need, may recruit qualified candidates from
outside the Hong Kong Special Administrative Region to
professional and technical post in government departments.
(Section I, Annex I)

Before 1985, all posts above the Secretary for District
Administration had to be filled by British nationals.

.1 Advisors are alsc members of the public service

Argument foir:

Joint Declaration provides that "“The Hong Kong
Special Administrative Region Government may also employ
British and other foreign nationals &8 &sdvieors to
government departments. .. The above ghall be employed
only in their individusl capacities and, like other
public servants, shall be responsible to the Hong Kong
Special Administrative Region Government", The mention
of "like other public servants" implies they themselves
are also considered public servants.



Srg.me Ut oagainsgt:

(1) Trere is not sufficient evidence to show that advisors

(2)

are public servants. They may be contract staff but,
like other public servants, shall be responsible to the
HKSAR government.

.2 Whether the chief executive 18 a public servant,or not is

stil)l &an open question. The post of governor under the
pregent gystem 1is not within the esgtablishment of the
public service.

Benefits of Hong Kong public servants who are recruited
overseas:

The basic benefits enjoyed by rpublic servants who are
recruited overseas are the same ag those of their 1local
counterparts. However, becauge they are recrulted from
abroad they will have to be provided with (1) travelling
expenses to come to Hong Kong: (11) housing in Hong Kong:
(111) sufficient leave to return to their countries of
origin; (iv) travelling expenses for leave; and (v)
allowance for public servants recrulted overseas.

Stipulations in the Joint Declaration regarding the benefits
of public servants who are foreign nationals

"The Hong Kong Special Adminietrative Region Government
shall pay to such persons who retire or complete their
contracts, as well as to those who have retired before 1
July 1997, or to their dependants, all pensions, gratuities,
allowances &and benefits due to them on terms no lesgs
favourable than before, and irrespective of their
nationality or place of residence."(Section IV of Annex 1)

"The appolntment and promotion of public servants shall be
on the basis of qualifications, experience and ability.
Hong Kong's previous system of recrulitment, employment,
assessment, discipline, training and management for the
public service (including special bodies for appointment,
pay and conditions of service) shall, gsave for any
provisions providing privileged treatment for foreign
nationals, be maintainea". (Section IV of Annex 1)

A view has been expressed that except for the stipulating
regarding Secretary-level officials under the Joint
Declaration, all public servants regardless of their
nationalities should have equal chance of promotion.

Overseas recruitment of public servants
Membetrs held that unless the talents in need could not be

recruited locally, the HKSAR government should not recruit
public servants from outside the HKSAR.

(2

(3) Under the new pension scheme,

Conditions of service and employment protection for
public servants

Penslons for public servants

In December 1986, the Hong Kohng Government amended the
original pensions scheme and announced a new proposal. This

proposal was passed, and the new scheme commenced on 1 July

1987:
} An extension of the normal retirement age from 55 to 60;
) Pensions to be made a right rather than a privilege:
serving publie servants (i.e.

those who have Jjoined the public service before 1 July 1987)
may chocoee either the new or original pension scheme.

.1.1 Stipulations in the Joint Decleration regarding pensions

for public servants
Section IV, Annex 1 of the Jcint Declaration:

“The Hong Kong Special Administrative Region Government
shall pay to such persons who retire or complete their

contracts, as well as to those who have retired before 1
July 1997, or to thelr dependants, all pensions,
gratuities, allowances and benefits due to them on terms

no leeg favourable than before, and irrespective of theilr
nationality or place of residence."

5.1.2 Guarantee of payment of pensions to Hong Kong publie

servants after 1997

(1) Members held the following view: The Hong Kong government
has always been meeting 1its pensions commitments by
drawing from its General Revenue; no speclial fundg were
ever set up to meet these payments. All along, there
have not been a&ny major problems sarising from the payment
of pensions to public servants. However, 1t was poilinted
out that most of the civil servants who retire now Joined
the government service in 1940's or 50's. A8 the number
of civil servants during that time was only several tene
of thousand, and their salaries were relatively low, the
government, therefore, does not face a very heavy
pensions commitment at present

Public servante who will retire by 1997 were largely
recruited in the 60's, when a large number of government
posts were created and higher s8salaries were offered.
When they will retire around 1997, & large amount of
pensions will be due. Even though the Joint Declaration
specifies that the HKSAR Government will psay out the
pengions on terms no less favourable than before, it was
pointed out that if the Government did not prepare in

10



(2)

(3)

(5)

(6)

(7)

advance this considerable amount of payment but would
conform to the present practice of drawing on its General
Revenue, this would sdversely affect the finance of the
Government,

Members held that the HKSAR government should set up &
reserves fund for the pensions.

Members held that it wae the right of public servante to
receive pengions no matter they retired before or after
1997. If the government failed to pay their pensions
according to law, they could makKe c¢laime through legsl
means.

Members held that the HKSAR government sghould adjust the
retirement benefits regularly and reasonably in order to
maintain the consumption power of the retired public
servants.

Members held that, in principle, public servants were
employed under the pension system, but those of special
posts could be employved on a contractual basis.

Under the present system, part of the pension 1s paid in
a lump-sum which is not taxable, whereas the remaining
sBum 1is paid monthly and is subject to taxation. Some
members proposed that after 1997, the pension pald
monthly to public servants should not be subject to
taxation.

Some members held that the pension system after 1997
should be the same as that before 1997.

5.2 Pay, allowances, benefits and conditions of s8ervice of
public servants

5.2.1

Members ﬁeld that in order the ensure the high qQuality of
public servants, the benefits given to them by the HKSAR

Government should be compsarable to thoese given by
employvers in the private sector; in certain aspects, the
government should set a good example so that the

capable public servants can be kept on and the other
talents can be attracted to join the public service.

If the HKSAR Government wishes to retain or recruit
expertise provided by public servants from overseas, it
will have to offer a package of pay, benefit and
allowance which is attractive and internationally
competitive especially for professionsals and specislists;
local conditions may or may not be relevant. I1f they are
not satisfied, profesaionals and specialists will tend to
leave.
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5.2.3

But some members pointed out that this view was agsainst
the Joint Declaration. Some members were of the view
that there were sufficient qualified personnel locally.
If public servants are recruited overseas, they should
enjoy the same treatment aeg their local counterparts.

Some members held that British and other foreign
nationals could be recruited on permanent terms. Algoc
arrangements will have to be made to provide an avenue to
retein the talente of British and other foreign nationals
who cannot become heads or deputy heads of departments.
Thie s8hould be at no lees favourable pay, allowances,
benefits and conditions of service than their previous
posts in government departmente.

5.3 Recruitment, appointment and employment of public servants

Members held that public servants should be appointed and
promoted according to their gqualifications, experience
and ability.

Members held that except for dismissal as & result of
neglect of duties there should be no requirement for
publice servants to leave Government employment,
otherwise, they should be compensated,

Some members held that the Basic Law should state that
after 1997 those 1in employment (whether they were
recruited locally or overseas) could remain in employment
if they wished.

Some members held that there was no need to continue the
localigation policy in 1ts present form, it should be
modified to apply &t the recruitment stage only.

Members held that political party membership should not
be a reguirement for appointment into the Public Service.

Members hheld that public servants who did not retire by
1997 should automaticelly become other officials.

Some members held that public servants should not be
transferred to any place outside the HKSAR involuntarily.

5.4 Public service unions and assoclations

5.4.1

Members held that public servants should have the right
to form unions, to negotiate the conditions of service
and salarieg, etc. with the government.

Membergs held that there should be a certain channel <¢f?f
consultation between public servants and the governmernt
after 1997.



5.4.3

Members held that there should be an independent channel
through which public servants could launch complaints
against the government, theilr employer.

5.5 Public servants' accountability

5.5.1

Some members held that public servants should not be
persecuted or punished if they perform their duties

according to prescribed policies. Unless they make
serious mistakes or feil to perform their duties, publie
servants should have employment protection. They can

only be removed from office according to the procedures
provided by the Civil Service Regulations, and should not
be held accountable for policies,

5.6 Public Service Commission

5.6.1

Some members bheld that the Public Service Commission
should have the power to directly appoint public

servants, and that the relationship of the two standing
commissions with the government should be stated in the
Basgic Law. But a member pointed out that the Public

Service Commission should only have the power to set down
regulsatione in respect of employment of public servants.

5.7 Public Service Regulations

5.7.1 Members held that the Basic Law should provide that
public servants are required to abide by the Public
Service Regulations as promulgated by the head of the
public service and that any of the existing Public
Service Regulations which will be applicable after 1997
should remain in force. ‘

6 Secretary level officlals

6.1 The present situation of officiale at Secretary level

6.1.1

There are at present 18 officials at Secretary level
among whom the Chief Secretary, Attorney Genersl and
Financial Secretary are of the highest rank. Those who
are directly responsible to the Chief Secretary include
Secretary for Administrative Services and Information,
Secretary for District Adminietration, Secretary for
Education and Manpower, Secretary for Health and Welfare,
Secretary for Housing, Secretary for Lands and Works,
Secretary for Municipal Services, Secretary for Security,

Secretary for Transport, Secretary for Civil Services,
Sedéretary for General Duties, and the Deputy Chief
Secretary -- they are the heads of branches under the

Government Secretariat.
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6.1.3

Those who s&re directly responsible to the Financial
Secretary include Secretary for Economic Services,
Secretary for Monetary Affsirs and Deputy Financial
Secretary.

The Secretaries in the Hong Kong public service exert
significant influence on the formulation of governmental
administrative policies. The Chief Secretary, the
Attorney Genersal and the Financial Secretary are ex-
officio members of the Executive Council. The other two
official members are also Secretary level public servants
appointed by the Governor. The Executive Council is the
Governor's principal consultative body on policy-making.

In the Legislative Council, the three ex-officio members
are the Chief Secretary, the Attorney General and the
Financial Secretary. The other seven official members
are public servante at Secretary level and are appointed
by the Governor.

At present, the most controversial aspect of the role of
the Secretaries 1is that they are the executives, the
supervisors of government departments, but on the other
hand, they &lso participate in the Fformulation of
policies.

At the moment, under the Secretasries who participate in

the formulation of policies are directorate staff who
have much executive authority and are responsible for
executive duties. Thus there is not much problem.

All the Secretaries are public servants, and all public
servants are politically neutral. However, since
Secretarles have the opportunity to participate in the
Executive Council where they have to take some politicial
etandpoint and play certain political roles.

6.2 Stipulations 1in the Joint Declarstion regarding officials at
Secretary level

v

Section I, Annex 1 of the Joint Declaration:

“"Principal officials (equivalent to Secretaries) shall be
nominated by the chief executive of the Hong Kong Special
Administrative Region and appointed by the Central People's
Government."

This section mentions only the nomination and appointment of
the Secretaries but does not specify their political status.

14



6.3 Discussion on the status of principal officials
{corresponding to officiasls at Secretary level) after 1997

6.3.1

(1)

(2)

(3)

(4)

(1)

(2)

Views on appointment and promotion of public servants to
be principal officiasls (corresponding to officials at
Secretary level)

Arguments for:
The present system will be retained.

A8 public servants will not be influenced by the partial
interests of voters, they will take the overall interests
of society into consideration when formulating policies.

Public servants must be involved to some extent in policy
formulation because the workability of the proposals will
be best sassessed by those who have to carry out the
executive function. This ie very different from deciding
policies. The practice that public servants can take up
secretarial posts has definite advantages.

After 1997, the chief executive will be a political
appointee and the Secretaries will take orders from him.
If the Secretaries commit any error, the chief executive
and executive authorities will have to face the
consequence of impeachment or removal. Thus, despite
their status as public servants, the Secretaries have to
assume direct or indirect responsibilities.

Arguments against:

After 1997 the Secretaries should be political appointees
instead of public servants. According to the Joint
Declaration they c¢can be created Dy & process of
nomination by the Chief Executive or appointment by the
Central Government. The process of egelecting the Chief
Executive by cohsultation or by election held locally
implies @& democratic process, therefore political. In
turn this indicates that the Chief Executive himself will
be 8 politician, therefore, the nominstion he himself
made will be political. Because political aspects are not
one of the criteria for promoting public servants, it
followe public servants cannot be principal officials.
If the chief executive wishes to appoint a public servant
to be a principal official, that public servant should
relinquish his public servantis status. .

It 48 unreagonable that despite their influence on the
government's policy-making, the Secretaries do not have
to assume any political reeponsibilities for their
decisions, i,e. the public cannot impeach or diemiss a
Secretary when they are not in favour of his views.
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(3)

Public servants must be involved to some extent in policy
formulation because the workability of the proposals will
be best assessed by those who have to carry out the
executive function. Formulating policiee and policy
deciding functions are not the same, 80 a ¢lear division
ehould be drawn between them. Because whoever decides
poelicy should be accountable to the legislature, this 1is
an inappropriate function for public servants who are
expected to be politically neutral.

It wes suggested that in order to implement the Joint
Declaration and to ensure the efficlency of the
government, the government driven by the civil service ae
of the pre-1997 period should be developed 1into a
political structure which includes & neutral civil
service and 1s driven by & responsible Executive Council.
Principal officisls (equialent to Secretsries) in the
Executive Councill sare responsible for giving advice to
the chief executive and also monitoring and supervising
the work of their departments. Under this system, civil

servants under the principal officials are only
responsible for assisting the principsl officiels and
implementing policies; whereas the formulation of
policies is leftr to the principal officials or the
Executive Council. Thisg arrangement not only retaing the

valuable administrative experience of the civil servants,
bput also maintains the politicsal neutrality of the civil
service, thus ensuring that administrative efficiency
will not be affected by political changes.

With a neutral civil sevice, the promotion of public
servants {eivil servants) in the future SAR can be
decided on the basis of or with reference to the pre-1997
Civil Service Regulations. As regards the ceiling for
promotion, the highest rank to which public servants can
be promoted ig the "chief administrative officers" of the
various departmente. They are responsible for assisting
the principal officiels of the SAR: they only implement
policies but do not assume any political
respongiblilities.

After the esgtablishment of the HKSAR, the Secretaries of
the Hong Kong government before 1997 c¢an automatically
become the '"chief sdministrative officers'" of the SAR.
However, the »right of policy-making enjoyed by the
Secretaries (i.e. the "chief adminietrative officers"
after 1997) at present will be taken over by the
principeal officials nominated by the chlief executive of
the SAR,

A view heas been expressed that the publiec servants
currently in office (except for those of forelign
nationalities) should all be nominated by the chief
executive and reported to the Central Government for
appointment as principal officisls after 1997.

16



6.3.4 Public servants must be involved to some extent in policy

formulation because the workability of the proposals will
be Dbest sssessed by thoee who have to carry out the
executive function.

If there 1g any discrepancy between the Chinese and the
English versions, the Chinese version shall prevail.

17
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3)

4)

5)
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7)
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Foreword

This paper 18 the part on executive authorities of
the discussion paper on "The Composition of the Executive
Authorities and the Selection of the Chief Executive' (the
other part ie on the selection of the chief executive). The

paper focuses on the composition and terms of reference of
the exXecutive authorities, the terme of reference of the
chief executive, the appointment and the term of office,
and officials on the secretary level.

With regard to each of the sald isasues, the present
situation, the provisions under the Letters Patent and Royal
Instructions and those under the Joint Declaration and the
proposala for future arrangements are described.

Terms of Reference of the Chief Executive
Present Terms of Reference of the Governor

Shall preside at meetings of the Executive Council and seek
advice from members of the Executive Council on various
policies.

Need not follow the suggestions of the members of the
Executive Council but decide on his own in policy-making,
vet he must report his decision to the Foreign and
Commonwealth Office of the United Kingdom.

May nominate unofficial members of the Executive Council and
the Legislative Council, Chief Justices, judges and heads of
daifferent departments &nd submit the nominations to the
Foreign and Commonwealth Office of the United Kingdom
for appointment.

May directly or indirectly appoint senior civil servants.

May remove the Judges from office upon the advice of a
special committee for legsl affalrs.

Shall preside at meetings of the Legislative Counclil and may
vote on every policy:; and should the votee be equally
divided, he 8hall have 8 casting vote in addition to his
original vote,.

Shall be the only person to propose financial bille for
discussion at meetings of the Legislative Council.

8)

2)

10)
11)

12)

13)

14)

15)

*

All laws passed by the Legislative Council shall be signed
by the Governor before taking effect.

May grant amnesty, and the Governor in Council may grant
remission, even in the case of capitasl punishment,

May execute dispositions of any lands,
Shell be the titular commander of British forces.

May represent Hong Kong to sign any agreements on economic
affairs with cther countries.

Shall represent the Queen of the United Kingdom in Hong
Kong.

Shall report the conditions of Hong Kong to the Foreign and
Commonwealth Office of the United Kingdom regularly.

May exercise the power of deportation.

Provisions regarding the terms of reference of the Governor
under the Letters Patent and Royal Instructions.*

.2.1 Provisions regarding the terms of reference of the

Governor under the Letters Patent:

I We do hereby authorise, empower, and command Our saildq
Governor and Commander-in-chief (hereinafter called the
Governor) to do and execute all things that belong to his
sald office, according to the tenour of these Our Letters
patent and any Commission issued to him under OQur Sign
Manual and Signet, and according to such Instructions as
may from time to time be given to him, under OQur Sign
Manual and Signet, or by Order in Our Privy Council, or
by Us through one of Our Principal Secretaries of State,
and to such laws &8 are now or shall hereafter be in
force in the Colony.

IV The Governor shall keep and use the Publlic Seal of the
Colony for sesling all things whatsoever that shall pass
the said Public Seal.

V There 8hall be an Executive Council in and for the
Colony, and the said Council shall consist of such
persons as We shall direct by Instructions under Our Sign
Manual and Signet, and all such persons shall hold their
places in the s8aid Council during Our pleasure,

The Roman numbering 1is according to the original numbering of
the Letters Patent and Royal Instruction.



vIi(2)

VII(1)

XI

XIx

XIII
(1)

The Governor may upon sufficient cause to him appearing
suspend from the exercise of his functions in the Council
any Member thereof pending the signification of Our
pleasure, giving immediate notice to Us through one of
Our Principsl Secretaries of State. If the suspension is
confirmed by Us through one of Our Principal Secretaries
of State the Governor shsll forthwith by an instrument
under the Public Seal of the Colony revoke the
appointment of asuch Member, and thereupon his seat in the
Council shall become vacant.

Appointments to the Legislative Council shall be made by

the Governor, in pursuance of any Instructions under Our
Sign Manual and Signet or through one of Our Principal
Secretaries of State, by an instrument under the Public

Seal of the Colony.

The Governor, by and with the advice and consent of the
Legislative Council, may make lawe for the peace, order,
and good government of the Colony.

When a Bill passed by the Legislative Council 1is
presented to the Governor for his assent he =s8hall,
according to his discretion, but subject to any
Instructions addressed to him under Our Sign Manual and
Signet or through one of Our Principal Secretaries of
State, declare that he assents thereto, or refuses his
assent to the same, or that he reserves the same for the
gignification of Our pleasure.

A Bi1ill reserved for the significatrion of Our pleasure
shall take effect so Boon as We shall heve given Our
assent to the same by Order in Council, or through one of
Our Principal Secretaries of State, and the Governor
shall have s8ignified such assent by message Yto the
Legislative Council or by proclamation: Provided that no
such messgage shall be issued after two years from the day
on which the Bill was presented to the Governor for his
assent.

In the making of any laws the Governor and the
Legislative Council s8hall conform to and observe all
rules, regulations, and  directions in that behalf

contained in any Instructions under Our Sign Manual and
Signet.

The Governor., in Our name and on Our behalf, may make and
execute grants and dispositions of any lands within the
Colony that may be lawfully granted or disposed of by Us.

(2)

(3)

XIV

XV

XVI

The powers conferred on the Governor by this Article may
be exercised on behalf of the Governor by any person
authorised, whether by name or by reference to an office,
To exercise those powers by the Governor and such
authorisation =sghsll be notified in Hong Kong Government
Gazette,

Any such authority ehall be subject to such conditions
and restrictions (if any) as the Governor may specify,
and may be varled or revoked by the Governor, and such
conditions, restrictions, variation or revocastion shall
be notified in the Horng Kong Government Gazette.

The Governor may constitute and appoint such Judges,
Justices of the Peace and other public officers as may
be lawfully appointeaq, all of whom shall, . unless
otherwise provided by law, hold their offices during Our
plessure.

wWhen &any c¢rime or offence hag been committed within the

Colony, or for which the offender may be tried therein,
the Governor may, sae he shall see occasion, in Our name
and on Our behsalf, grant a pardon to any &accomplice in

such c¢rime or offence who shsall give such information as
shall lead to the conviection of the principsl offender,
or of any one of such offenderes, if more than one; and
further, may grant to any offender convicted of any crime
of offence by sny court of lsw in the Colony {(other than
a court martial established under any Act of Parliament),
either free or guhject to such conditrions as the Governor
may think fit to impose, & pardon or any remisslion of the
sentence rassed on such offender, or any respite of the
execution of esuch sentence for such period as the
Governor think firt, and may remit any fines, penaltiee,
or forfeitures due or accrued to Us. Provided always
that the Governor shall in no case, except where the
offence has been of & political nature unaccompanied by
any other grave crime, make it & condition of any pardon
or remission of sentence that the offender shall be
banished from or shall abhcent himself or he removed from
the Colony. .

Subject to the provisions of Article XVIA, the Governor
may, subject to such instructions as may from time to
time be given to him by Us through one of Our Principal
Secretaries of State, upon sufficient cause to him
appearing, dismise or suspend from the exercise of his
office any person holding any public office within the
Colony. or, subject as sforesaid, may take such other
disciplinary action as may seem to him desirable.



XVI A
(6)

(7)

(8)

XVII
(4)

If the Governor considers that the question of removing &
judge of the Supreme Court or the District Court from
office for 4inability as aforesaid or for misbehaviour
ocught to be investigated, then --

a) the Governor shall, by instrument under the Public
Seal {which he may vary or revoke by another such
instrument), appoint a tribunal, which shall consist
of & <Chairman and not less than two other members
selected by the Governor from among Jjudges who hold or
have held office as judge of a court having unlimitead
Jurisdiction in any part of the Commonwealth or a
court having Jurisdiction in appeals from any such
court;

b) the tribunsal shall enqQuire into the matter and report
on the facts thereof to the Governor and recommend to
the Governor whether he should request that the
Qquestion of the removal of the Judge should be
referred by Us to the Judicial Committee; sand

c) 1f the tribunal so recommends, the Governor shall
request that the question should be referred
accordingly.

If the qQuestion cof removing a judge of the Supreme Court
or the District Court from office has been referred to &
tribunal appointed under paragraph (6) of this Article,
the Governor may suspend the judge from performing the
functions of his office.

Any such suspension may at any time be revoked by the
Governor and shall in any case cease to have effect --

a) if the tribunal recommends to the Governor that he
should not reqguest that the question of the removal
from office of the judge should be refered by Us to
the Judicial Committee; or

b) if the Judicial Committee advises Us that the Judge
ought not to be removed from office.

The holder of the office of Governor or any other person
as aforessid shall not, for the purposes of this Article,
be regerded as absent from the Colony or as unable to
perform the functions of that office at any time when
there is & subsisting appointment of a Deputy under
Article XVIIA of these Our Letters.

YVIII

XIX

II

III

Anad we do herebhy require snd commsand all Our officers and
ministere, civil and military, end  all other the
inhasbitants of the Colony, to be obedient, alding and
agsisting unto the Governor and to esny person for the
time being administering the Government of the Ccolony.

In thesgse Qur Letters Patent the term '"the Governor'" cshall
include every person for the time being sdminietering the
Government of the Colony

Provisions regarding the terms of reference of the
Governor under the Royal Instructions:

The Governor may, whenever he thinks fit, require any
person in the public service of the Colony to take the
Qsth of Allegiance, in the form prescribed by the Act

menticned 1in Our said recited Letters Patent, together
with such other Oath or (Oathse as may from time to time be
prescribed by &any laws in force in the Colony. The

Governor is to administer such Oathe, or to cause them to
be administered hy some puhlic officer of the Colony.

The Executive Council of the Colony shall coneist of the
Qfficer for the time being in commenad of Qur regular
forces within the Colony (hereinafter ceaelled the
Commander British Forceg), the persones for the time being
lewfully discharging the functions of Colonlsl Secretanry,

of Attorney Generel, of Secretary for Home Affsairs, and
of Financial Secretary of the Colony, who are hereinafter
referred to as ex-officio Memhers, and of euch other

persons && We may from time to time appeint by any
Ingtructicng or Warrant under Our Sign Manual and Signet,
or as the Governor in pursuance of Instructions from Us
through one of CGur Principsl Secretaries of State may
from time to time sppoint hy sn Instrument under Tthe
Public Sesl of the Colony. Persone &80 &appointed are
hereinafter referred te a&s Official Members or Un-
officlieal Members sccording se they hold, or do not hold,
office under the Crown in the Colony 8t the time of
aspprointment

Whenever sny Member, other than an ex-officic member, of
the ‘Executive Council of the Colony shall, by writing
under his hand, resign his seat in the Council, or shall
die, or be declared by the Governor by an Instrument
under the Public Seal of the Colony to be incapable of
exercising his functions as a Member of the Council, or
be absent from the Colony, or shall be acting in an
office the holder of which is &an ev-officio Member of the
Council, or £hall be suspended from the exerclege of his
functions a& & Member of the Council, or whenever the
seat of any guch Member shall otherwise become vacant,
the Governor may, by &n Instrument under the Public Seal
of the Colony, provieionally appoint any public officer
to be temporarily an Official or Unofficial member of the
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vi

Vil

VIII(1)

IX(3)

Council, and any person not a public officer to be
temporarily an Unofficial Member of the Council in the
place of the Member so regigning, or dying, or Dheing
suspended, or declared incapable, or being absent, or
sitting as an ex-officio Member.

Such person shall forthwith ceage to he a Member of the
Council 1if bis appointment is digallowed by Ug, or 1f the
Member 1in whose place he was appointed shall be released
from suspension, or, age the case may be, ghall be
declared by the Governor by an Ingtrument under the
Public Sesl capsable of again discharging his functions in
the Council, or e8hall return to the Colony, or shall
cease to sit in the Council ae an ex-officio Member.

The Governor shall, without delay, report to Us for OQur
confirmstion or dissallowance, through one of Our
Principal Secretaries of State, every provisional
appointment of any person a8 a Member of the sald
Executive Council. Every such person shall hold his
place in the Council during Our plesasure, and the

Governor may by an Instrument under the Public Seal
revoke any such appointment,

The Governor shall forthwith communicate these Our
Instructions to the Executive Council, and likewisge all
such others, from time to time, as We may direct, or as
he shall find convenient for Our service to impeart to
them.

The Executive Council shall not be summoned except by the
authority of the Governor,

The Governor shall, so fear as is prectical be, preside at
meetings of the Executive Council.

The Governor or the Member presiding. when in his opinion
the business before the Executive <council makes it
degirable, may summon any persgon to a meeting of the
Council, notwithstanding that that person is not & member
of the Council.

In the execution of the powerse and authorities granted to
the Governor by Our said recited Letters Patent, he shall
in all cases conegult with the Executive Council,
excepting only in cases relating to the appointment,
disciplinary control or removal from office of a public
officer or in cases which may be of such & nature that,
in his Judgment, Our service would sustain material
prejudice by consulting the Council thereupon, or when
the matters to be decided shall be too unimportant to
require their advice, or too urgent to admit of thelir
adyice being given by the time within which it may be
necessary for him to act in respect of any such matters,
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In all such urgent cases he shall, at the earlieet
practicable period, communicate to the Executive Council
the measures which he may so have adopted, with the

reasons therefor.

The Governor shall alone be entitled to submit Questions
to the Executve Council for their advice or decision: but
if the Governor decline to submit any qQueetion to the
Councill when requested in writing by any Member so to do,
it shall be competent to such Member to require that
there be recorded upon tThe Minutes his written
spplication, together with The answer returned by the
Governor to the same.

The Governor may., in the exercisge of ithe powersg and
authorities granted to him by Our sald recited Letters
Patent, act 1in opposition to the advice given to him by
the Members of the Executive Council, if he shall 1in any
case deem it right to do so; but in any such case he
shall fully report the matter to Us by the first
convenient opportunity, with the grounds and reasons of
his action. In every such case it shall be competent to
any Member of the gazid Council to require that there be
recorded at length on the Minutes the grounds of any
advice or opinion he may give upon the qQuestion.

The Governor may upon sufficient cause to him appearing
suspend form the exercise of hie functions 1in the
Legislative Council any Officilal or Appointed Member
thereof pending the signification of Our pleasure, giving
immediate hnotice to Us through one of Our Principal
Secretaries of Stete. If the suspension is confirmed by
Us through one of Our Principal Secretaries of State, the
Governor shall forthwith by an instrument under the
Public Seal of the Colony revoke the appointment of such
Official or Appointed Member and thereupon his seat in
the Legislative Council shall become vacant.

Whenever any Member of the legislative Council, cther
than an ex-officio Member, shall, in the manner
hereinafter provided, have resigned his seat 1in the
Council or shall dale, or whenever the seat of any such
Membér shall otherwise become vacant, or whenever any
such member shall be suspended from the exercise of his
functions ag a Member of the Council, or be declared by

the Governor by an Instrument under the Public Seal to be
incapable of exercising his functions as a Member of the
Council, or be absent from the Colony, or shall be acting
in an office the holder of which is an ex-officio Member
of the Counctil, the Governor may, by an Instrument under
the Public Sesl. appoint some person to be provisionally
a Member of the Council in the place of such Member.
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Such perscr shell hold his place in the Council during
Our pleasure and shall forthwith cease to be & Member of

the Counci. if hie appointment is disallowed by Us, or
revoked by the Governor or superseded by the definitve
appointment of B8 Member of the Council, or if the Member
in whose rlace he was appointed shall be released from
suspension, or, as the case may be, t£hall be declared by
the Governcr capable of again exercising his functions in
the Council, or shall return to the Colony, or shall

cease to si> in the Council as an ex~-officio Member

When 8ny person shall be lawfully discharging the
functions of more than one of the offices the holders of
which are ex-officio Members of the said Council, the
Governor may, by an Instrument under the Public Seal,
appoint any fit person to be provisionally a Member of
the Council so long as the sald offices shall continue to
be 80 discharged by one person but any such appointment
may be disallowed or revoked as aforesaid.

The Governor shall, without delay. report to Ug, through
one of Our Principasl Secretaries of State, every
provisionel appointment of any person as a Member of the
Legialstive Council.

Without .prejudice to clause XIII, if the office of &any
Appointed Member of the Legislative Council would become
vacant (directly or by reason of & disquelification for
holding office) under a law in force in the Colony were
he an Elec-ed Member of the Council on any of the
following grounds --

a) that he holds any office specified in such law or has
been diemissd therefrom;

b) that he hae been convicted of any offence 80
specified;

¢) that he hag been sentenced to any puniehment 80
specified, whether in the Colony or elsewhere;

d) on the ground of his bankruptcy or other ground
relating ro indebtedness so specified;

e) on the ground of his non-attendance at gittings of the
Council;

#£) that he has been elected as an Elected Member of the

Council,

the Governor shall declare in writing that the seat of

such Appointed Member is vacant and, immediately on the
publication of such declaration in the Hong Kong
Government Gazette, he shall cease to be a Member of the
Council.

XVIII
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XXI A

(2)
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XXIV
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Any Official or Appointed Member of the Legislative
Council, other than an ex-officio Member., may resign his
seat in the Council by writing under hie hand, but no
such resignation shall teke effect until 1t be accepted
by the Governor in writing, or by Us through one of Our
Principal Secretaries of State.

The Governor shall, 80 far as 1s practicable, preside at
meetings of the lLegislative Council.

The Governor, by notice published in the Hong Kong
Government Gazette, may summon special sittings of the
Legislative Council to be held in any period between the
end of one sesglon of the Council and the beginning of
the next session.

All qQuestione proposed for debate in the Legislative
Council shall be decided by the majority of votes, and
the Governor or the Member preciding shall have a&an
original vote in common with the other Members of the
Council, and also a casting vote, if upon any Question
the votes shall be equal

Provided alwasys that every ordinance, vote, resoclution,
or questiocn, the object or effect of which may be to
dispoge of or charge any part of Our revenue arising
within the Colony, shall be proposed by the Governor,
unless the proposal of the same shall have been expressly
allowed or directed by him.

The Governor shall not, except Iin the cases hereunder
mentioned, agsent 1in Our name to any Blll of any of the
following clasges: -

1. Any Bill for the divorce of persons joined together in
holy matrimony;

2. Any Bill whereby any grant of land or money. or other
donation or gratulity, may be made to himself,

3. Any Bill affecting the Currency of the Colony or
relating to the lessue of Bank notes;:

4., Any Bill establishing any Banking Association, or
amending or eltering the constitution, powers, or
privilegeg of any Banking Association:

5. Any B1il)l imposing differentisl duties;

6. Any Bill the provisions of whiech shall appear

inconsistent with obligations imposed upon Us by
Treaty;

10
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7. Any Bill interfering with the discipline or control of
Our forces by land, sea, or ailr;

8. Any Bill of &n extraordinary nature and importance,
whereby Our prerogative, or the rights and property of
Our subjects not residing in the Colony, or the trade
and shipping of Our United kingdaom and its
Dependencies, may be prejudiced;

9. Any Bill whereby persons not of European birth or
degcent may -be subljected or mede llable to any
disabilities or restrictions 1to which persons of
European birth or descent are not also subjected or
made liable; and

10. Any Bill containing provigions to which Our assent has
been once refused, or which have been disallowed by
Us.

Unlesg in the case of any such Bill es aforesaid the
Governor shall have previously obtained Our instructions
upon such Bill through one of Our Principal Secretaries
of State, or unless such Bill shsall contain a clause
suspending the operation of sSuch Bill until the
signification of Our pleasure thereupon, or unless the
Governor. shall have satisfied himself that an urgent
necegsity exists requiring that such Bill be brought into
immediate operation, in which case he is authorized to
assent in Our name to such Bill, unless the same shall
be repugnant to the law of England, or inconsistent with
any obligations imposed on Us by Treaty. But he is to
Transmit to Us, by the earliest opportunity, the Bill o
assented to, together with hig reasons for assenting
thereto.

Every Bill, not being a Government measure, intended to
affect or benefit some particular person, association or
corporate body shall contain a section saving the rights
of Us, Our heirs and successors, all bodies politic and
corporate, and all others except such as are mentioned in
the Bill and those claiming by, from, and under them. No
such Bill shall be introduced 1into the Legislative
Council until due notice has been given by not less than
two successive publications of the B1ill in the Hong Kong
Government Gazette, &and in such other manner as may be
required by the Standing Ruleg and Orders for the time
being in force; and the Governor shall not assent thereto
in ©Our name until it has been 8o published. A
certificate under the hand of the Governor shall Dbe
transmitted to Us with the Bill signifying that such
publication has been made.

.
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XXVIIIA

(1)

XXXIX

XXXIV

XXXVI

When any Ordinance shall have been passed or when any
Bil1l shall heve been reserved for the signification of
Qur pleasure, the Governor shall tranemit to Us, through
one of Qur Principal Secretaries of State, for Our final
approval, disallowance or other direction thereupon, a
full and exact copy in duplicate of the same, and of the
marginal summary thereof, duly authenticated under the
Public Seal of the Colony, and by hig own signature.
Such copy 8hall be accompanied by such explanatory
observations as may be required to exhibit the reasons
and occaslon for passing such Ordinance or Bill.

The Governor may at any time, by Order published in the
Hong Kong Government Gazette, dissolve the Legislative
Council: Provided that unless it has been sooner

dissolved, the Council shall stand dissolved on the
ninetieth day before the third anniversgary of the first
sitting of the Council following the latest election for
all the Elected Members of the Councill.

Before dispoesing of any vacant or waste land to Us
belonging, The Governor shall cause the same toc be
surveyed, and such reservations to be made thereout as he
may think necessary for rosds or other public purposes.
The Governor shall not, directly or indirectly, purchase
for himself any of such lands without Our special
permigsion given through one of Our Principal Secretaries
of State.

Whenever eany offender shall have been condemned by the
sentence of any Court in the Colony to suffer death, the
Governor shsall c¢&ll upon the Judge who presgided at the
trial to make to him a written report of the case of such
offender, and shall cause such report to be taken into
consideration at a meeting of the Executive Council, and
he may cause the sald Judge to be specially summoned to
attend at such meeting and to produce his notes thereat.
The Governor shall’ not pardon or reprieve any such
offender unless it shall appeasar to him expedient so to
do, upon receiving the advice of the Executive Council
thereon: but in all such cases he 18 to decide either to
extend or to withhold a pardon according to his own
deliberate judgment, whether the Members of the Executive
Council concur therein or otherwise, entering,
neverthelesas, on the Minutee of the Executive Council a
Minute of hig reasons at length, in case he should decide
any such question in opposition to the judgment of the
majority of the Members thereof.

The Governor shall not upon any pretence whatever quit
the Colony without having first obtained leave from Us
for so doing under OQOur Sign Manual and Signet, or through
one of Our Principal Secretaries of State.

12



XXXVII

In thege Our Instructions the term '"the Governor' shsall,
unless inconsistent with the context, include every
person for the time being administering the Government of
the Colony.

2.3 The terms of reference of the chief executive after 1997

2.3.1

1)

2)

3)

4)

1)

2)

3)

Provisions regarding the terms of reference of the
chief executive under the Joint Declaration:

Principel officials (equivalent to Secretaries) shall be
nominated by the chief executive of the Hong Kong Special
Adminigstrative Region and appointed by the Central
People's Government. (Section 1, Annex 1)

"Judges of the Hong Kong Special Administrative Region
courts s8hall be appointed by the chief executive of the
Hong Kong Special Administrative Region acting in
accordance with the recommendation of an independent
commigsion composed of locsl Judges, persons from the
legal profession and other eminent persons." {Section
111, Annex I)

"A  judge may only be removed for inability to discharge
the functions of his office, or for misbehaviour, by
the chief executive of the Hong Kong Special
Administrative Region acting in accordance with the
recommendation of a tribunal appointed by the chief Judge
of the court of final appesl, consigting of not fewer
than three local judges." (Section III, Annex I)

"The appointment or removal of principal Judges (i.e.
those of the highest rank) shall be made by the chief
executive with the endorsement of the Hong Kong Special
Administrative Region legislature and reported to the
Standing Committee of the National People's Congress for
the record."” (Section III, Annex I)

Proposed terms of reference of the chlef executive after
1997

The following are the less controversial duties:

To 1lead in the work of the various departments

To act as the liaison person between the Central People's
Government and the HKSAR, and to report the affairs of
the HKSAR to the Central People's Government regularly.
To represent the HKSAR Government to communicate and

contact with other countries regarding affairs (such as
economic issues) other than defence and foreign affairs.
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u)

S}

6)

7)

8)

9)

10)

12)

13)

14)

15)

16)

17)

18)

(1)

To ratify, nullify or implement agreements concluded with
overseag countries or international organisations by the
HKSAR using the name "Hong Kong, China'.

To implement, ag authorised by the Central People'se
Government, the parts of the agreements concluded by the
Central People's Government with oversess countries or
international organisations that sare applicable to Hong
Kong.

To appoint clvil servants at all levels according to the
statutory procedures

To set up investigation committee for issues of public
concern

To appoint and remove members of the various statutory
committees.

To s&appoint or remove 1/3 of the members of any advisory
committee. (A view was expressed that the reason for this
ratio should be specified.)

To grant amnesty and remission to prisoners including
convicts sentenced to death.

To make decisions regarding petitions.
To execute disgpositions of lands.

To supervise the police force of the HKSAR for the
maintenance of internal security.

To impose a curfew Jointly with the executive authorities
and report to the Central People's Government for the

record,

To implement the laws of the HKSAR and other provisions
laid down by the Basilc Law.

To draw up and implement the budget of the HKSAR.

To e;ercise the power of deportation.

The following are the more controversial duties:

Terms of reference in relation to the legislature:

As the president of the legislature:

Arguments for:

The chief executive being the president of the

legislature can exercise leadership and ensure an
executive led political structure.

14



(2)

communication &and co-
executive

conducive to the
between the legislsture and the

It will Dbe
ordination
authoritvies.

Arguments againstl:

This will lead to an inflstion of power of the chief

executive. It will undermine the development of soclety
and is also against the principle of the checks and
balances between the legislature and the executive

authorities.

The workload of the chief executive will be so heavy that
it 18 not suitable for him to be the president of the
legiglature concurrently.

Joint Declaration
accountable to

It contravenes the provision of the
that the executive authorities shall be
the legislature.

The power to dissolve the legislature

Argumente fop:

dissolve the
executive

having the power to
can ensure an

The chief executive
legislature when necessary
led political structure.

The chief exeuctive's power to dissolve the legislature
can be regarded as a check on the power of the
legislature.

This power is needed in case of prolonged digcord between
the executive authorities and the legislature.

It will not be against the spirit of geparation of.powers

i# the chief executive exercises this power 1in Tthe
capacity of leader of the SAR.

The power can only be exercised under special
circumestances and when delegateq by the Central

Government.

Arguments against:

The Joint Declarsation mentions that the legislature
shall be constituted by elections. If the chief
executive has the power to dissolve the legislature,
the whole political structure of Hong Kong will become
unstable.

The chief executive will become too powerful 1if he can

digsolve the legislature.
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- Under certain circumstances, such power will be
the priciple that the executive authorities
accountable to the legislature.

ehall

(3) To veto the bills passed by the legislature:
Arguments for:

- If the c¢hilef executive hag the power to veto the
passed by the legislature, the two will have
checks and balances.

- Since the future
elections, in
candidates

legislature will be
order to please thelr
may raise proposals which

constituted
electors,

against

be

bills
mutual

by
the

are not favourable

to the general public. But as the chief executive is to
look after the interests of soclety at large, he should
have the power to approve or veto the bills passed by the
legislature,

- The legislation paseed by the legislature are to be
implemented by the chief executive, therefore he should
have the power to approve or veto the bills, otherwise
conflicts may arise when he implements the legislation.
Arguments gagainst:

- The chief executive will be too powerful if he can
approve or veto the bills passed by the legislature.

(4) To approve the billls passed by the legislature.

(5) To address the legislature on administration annually.

(6) To attend the meetings of the legislature on request in
order to answer qQueries of the legislative members on his
policies.

(7) To sBhelve a bill for a certain period.

Appointment of the chief executive

Appointment of the Governor at present:

The Foreign and Commonwealth Office selects the candidate
of appropriate qualifications and experience from the civil

service to be the governor.
Minister, the
appointment.

is the responsibility of the Britieh Government.
1971, the post of governor of Hong Kong has been filled
promoting

experience.
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With the approval of the Prime

selection will be sBubmitted to the Queen for
The whole process of selection and appointment
Ever since

by

non~colonial officials of considerable diplomatic



1)

Provisions regarding the appointment of the Governor under
the Letters Patent and Royal Insetructilons

1 Provisiona regarding with the appointment of the Governor
under the letters Patent:

I There shall be a Governor and Commander-in-Chief in and
over Our Colony of Hong Kong and 1its Dependencies
(hereinafter called the Colony), and appointments to the
said Office shall be made by Commisgsion under Our Sign
Manual and Signet.

2 There 18 no provision regarding the appointment of the
Governor under the Royal Instructions.

Provisions regarding the appointment of the chief executive
under the Joint Declaration:

"The chief executive of the Hong Kong Special Administrative

Region shall be selected by election or through
congBultations held locally and be appointed by the Central
People's Government. " (Section I, Annex I)

The Joint Declaration only stipulates that the chief
executive shall be appointed by the Central People's
Government, but the meaning of "appointment" is not
specified. ' There are divergent views &8 regards whether
"appointment" refers to nominal appointment or substantive

appointment,
Appointment of the chief executive after 1997:

Nominal appointment:

In order to respect the views of Hong Kong people, the
Central People's Government will only make nominal
appointment of the chief executive who 18 selected by
election or through consultations held in Hong Kong. The
Central People's Government will not object to the result of
elections or consultations of the Hong Kong people.

Arguments for:

This indicates that the Central People's Government will
respect the views of the Hong Kong people, and will not act
contradictory to their choice.

This will materialise the spirit of a high degree of

autonomy stipulated in the Joint Declaration, and it can
gtrengthen the confidence of the Hong Kong people.
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2)

Arguments agalinst:

If the Central People's Government can only appoint the
chlef executive according to the decision of the Hong Kong
people, the sovereignty of China over Hong Kong cannot be
materialiseaq.

If the Central People' Government has to appoint the chief
executive chosen by Hong Kong people regardless of whether
it finds him acceptable or not, conflict and disharmony may
arise between the chlef executive and the Central People's
Government.

Thig 18 not in line with the Joint Declaration. The whole
content of the Joint Declaration has to be implemented.

Subgtantive sappointment

Though the chief executive 18 to be selected by election or
through consultations held locally in Hong Kong, the Central
People's Government does not necessarily have to appoint
the selected candidate. The Central People's Government can
reserve its right to veto, 80 ite appointment is
substantive.

Arguments fopr:

This will materialise the sovereignty of China over Hong
Kong.

This cean ensure that the chief executive will be accepted by
the Central People's Government and will enhance co-
ordination and cooperation between them.

This will increase the authoritativeness of the chief
executlive.

Arguments agalinst:

1f ithe Central People's Government does not appoint the
chief executive seglected by election or through
consultationg held locally, the conflidence of Hong Kong
people will be greatly stricken, 1t may even lead to
constitutional crisis.

This 18 against the principle of a high degree of autonomy.
Term of office of the chief executive

The present term of office of the Governor:

There 18 no provision on the term of office of the Hong
Kong Governor in the Royal Instructions and Letters Patent,

but generally sgpeaking, the term of office of the recent
Governor are not less than 5 years,

18



Provieslions regsarding the term of office of the chilef
executive under the Joint Declaration:

The Joint Declaration has no provision regarding the term of
office of the chief executive.

Proposals onh the term of office of the chief executive
after 1997:

1) 4 years
2) 5 years

3) If the chilef executive is elected from among members ‘of
the legislature, his term of office should be the same as
that of the legislature members. The actual term can be
decided with reference to the term of office of the
legielative members.

Proposals on whether the chief executive after 1997 can
renew his term of office:

1) No limit to the renewal of term of office. (Some members
held that there should be an age 1limit.)

2) Can serve not more than two consecutive terms of office.

Secretary level officials
The present situation of officials et Secretary level

There are st present 18 officials at Secretary level among
whom the Chief Secretary, Attorney General and Financlal
Secretary are of the highest rank. .

Those who are directly responsible to the Chief Secretary
include Secretary for Administrative Services and
Information, Secretary for District Administration,
Secretary for Education and Manpower, Secretary for Health
and Welfare, Secretary for Housing, Secretary for Lands
and Works, Secretary for Municipal Services, Secretary for
Security, Secretary for Transport, Secretary for Civil
Services, Secretary for General Duties, and Deputy Chief
Secretary -- they are the heads of branches under the
Government Secretariat,

Those who are directly responsible to the Financial
Secretary include Secretary for Economic Services,
Secretary for Monetary Affairs and Deputy Financial
Secretary.
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The Secreterlies 1in the Hong Kong public service exert
significant influence on the formulation of governmental
administrative policies, The Chlef Secretary, the
Attorney @Genersl and the Financial Secretasry are ex-
officlio members of the Executive Couneil. The other two
official members are &lso Secretary level public servante
appointed by the Governor, The Executive Council is the
Governor's principal consultative body on pollicy-making.

In the Legilslative Council, the three ew-officic members
are the Chlef Secretary, the Attorney General and the
Financial Secrevsary. The other seven official members are

publice servants 8t Secretary level and are sppointed by
the Governor.

At present, the most controversial aspect of the role of
the Secretaries is that they are the executives, the
supervisors of government departments, but on the other

hand, they also participste in the formulation of policies.

At the moment, under the Secretaries who participate in
the formulation of policies are directorate staff who have
much executive asuthority and are regponsible for executive

duties. Thus tliere 1s not much problem.
All the Secretsaries sasre public servants, and all public
servants are politically neutral. However, since

Secretaries have the opportunity to participate 1in the
Executlive Councll where they have to take some politicisl
standpoint and play certain political roles.

Stipulations in the Joint Declaration regarding officials
at Secretary level

Section I, Annex 1 of the Joint Declaration:

"Principal officlals (equivalent to Secretaries) shall be
nominated by the chief executive of the Hong Kong Specisal
Administrative Region and appolinted by the Central
People's Government."

This sectlon mentions only the nominstion and &ppointment
of the Secretaries but does not specify their political
status.

Discussion on the status of principal officials
(corresponding to officisls at Secretary level) after 1997
Views on sappointment and promotion of public servants to

be principal officials (corresponding to officials at
Secretary level)

20



(1)

(2)

(3)

(4)

(1)

(2)

(3)

Arguments fop:
The present system will be retained.

As public servants will not be influenced by the partial
interests of voters, they will take the overall intereste
of society into consideration when formulating policies.

Public servants must be involved to some extent in policy
formulation because the worksbility of the proposals will
be best assessed by those who have to carry out the
executrive function. This is very different from deciding
policlies. The practice that public servants can take up
secretarial postse has definite advantages.

After 1997, the chief executive will be a political
appointee and the Secretaries will take orders from him.
If the Secretaries commit any error, the chief executive
and executive authorities will have to face the
congeqguence of impeachment or removal, Thus. despite
their status ssg public servants, the Secretaries have to
assume direct or indirect responsibilities.

Arguments againsti:

After 1997 the Secretaries should be political appointees
instead of public servants. According to the Joint
Declaration they can be created by a process of nomination
by the Chief Executive or sappointment by the Central

Government. The process of selecting the Chief Executive
by consultation or by election held locally implies a
democratie process, therefore political. In turn this

indicates that the Chief Executive himself will be a
politician, therefore, the nomination he himself made will
be political. Because political ssepects are not one of the
criteria for promoting public servants, it follows public
sepvants cannot be principal officlials. If the <chief
executive - wishes to appoint a public servant to be a
principal officlal, that public servant should relinguish
nis public servant's status.

It 1is unreasonable that despite their influence on the
government's policy-making, the Secretaries do not have to
assume any political responsibilities for their decisions,
i.e., the public cannot impeach or dismigg & Secretary when
they are not in favour of his views.

Public servants must be involved to some extent in policy
formulation because the workability of the proposals will
be bect assessed by those who have to carry out the
executive function. Formulating policies and policy
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deciding functions are not the same, s0 & clear division
should he drawn between them. Because whoever decides
policy should be accountable to the legislature, this is
an ineppropriasate function for public servants who &re
expected to be politically neutral,.

It was suggested that in order to implement the Joint
Declaration and to ensure the efficlency of the
government, the government driven by the civil service as
of the pre-1997 periocd should be developed into a
political structure which includes & neutrsal civil service
and is driven by & responsible Executive Council.
Principal officials (equiaslent to Secretaries) in the
Executive Council are responsible for giving advice to the
chief executive and &lso monitoring and supervising the
work of their departments. Under this system, civil
servants under the principal officials are only
regpongible for aseisting the principal officials and
implementing policies, whereas the formulation of policies
is left to the principal officials or the Executive
Council. nis s1rangement not only retains the veluable
administrative experience of the civil servants, but also
maintsins the politicel neutrality of the civil service,
thus ensupring that administrative efficiency will not be
affected Ly political changes.

wWith =& neutral ecivil sevice, The promotion of publie
gervants (civil servsauts) in the future SAR can be declded
on the basis of or with reference to the pre-1997 Civil
Service Fegulations AB regards the ceiling for
rromotion, the highest rank to which public servants can
be promoted 1s the '"chief administrative officers" of the
various depsartments They are responsible for assisting
the princiral officiels of the SAR: they only implement
policies but do not assume any rolitical responeibilities.

After the establishment of ithe HKSAR, the Secretaries of
the Hong Kong government before 1967 can sautomatically
become the "chief sdministrative officers" of the SAR
However, the right of policy making enjoyed by the
Secretaries (i e trhe '"chief sadministrative officers"
after 1997) at present will be taken over by the principal
officials nominsted by the chief executive of the SAR.

A view has Dbeen enpressed that the public servants
currently in office (except for those of foreign
nationalities) should all pe nominated by the chilef
executive and reported to the Central Government for
sppointment as principal officials after 1997.
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Composition of the executive authorities:
The present composition of the executive authorities:

At pregent there 18 no clear definition for the term

"executive authorities” in Hong Kong Administrative
policies are decided by the Governor-in-Council, and
implemented by the Secretaries and thelir subordinate

departments.

The Executive Council 1is set up in accordance with the Royal
Instructiona and Letters Patent. It 18 the main advisory
body to the Governor in policy-making.

Composition of the present Executive Council 1s as follows:

The Governor isg the President of the Executive Council.

4 ex-officio members: The Chief Secretary, the Commander
British Forces, the Financial
Secretary, and the Attorney General.

2 appointed official members.

10 appointed un-official members {(from 1987 onward).

Provisions regarding the composition of the executive
authorlities under the Royal Instructions and the Letters

Patent.

6.2.1 Provisions regarding the composition of the executive

authorities under the Letters Patent:

V There shall be an Executive Council in and for the
Colony, and the saild Council shall consist of such
persons as We ghall direct by Instructions under Our Sign
Manual and Signet, and all such persons shall hold their
plsces in the saia Council during Our pleasure. The
Governor may upon sufficient cause to him appearing
suspend from the exercise of his functions in the Council
any Member thereof pending the signification of Our
pleasure, giving immediate notice to Us through one of
Our Principal Secretaries of State. If the suspension i1s
confirmed Dby Us through one of Our Principal Secretaries
of State the Governor shall forthwith by an instrument
under the Public Seal of the Colony revoke the
papointment of such Members, and thereupon his eseat 1in
the Council shall become vacant.

6.2.2 Provisions regarding the composition of the executive

authorities under the Royal Instructions:

II The Executive Counicl of the Colony shall consist of the
Officer for the time being in command of Our regular
forces within the Colony (hereinafter called the
Commander British Forces), the persons for the time being
lawfully discharging the functions of Colonlal Secretary,
of Attorney General, of Secretary for Home Affairs,
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and of Financigl Secretary of the colony. who &are
hereinafler referred to as ex-officio Members, and of
such other persons &z We may from time to time sppoint by
any Instructions or Warrant under Our Sign Manusal and
Signet, or as the Governor in pursuance of Instructions
from Us through one of Our Principsl Secretaries of State
may from time to time appoint by an Instrument under the
Publiec Seal of the Colony. Persons so appointed are
hereinsfrer referred to as Official Members or Un-
official Members sccording as they hold, or do not hold,
office under the “rown 1in the (Colony at the time of
appointment.

Every unoffficial Member shall vacate his seat at the
end of five years from the date of the Instrument by
which he 18 appointed or of such other periocd as may be
specified 1n that Instrument, but shall be eligible to be
re-appointed in the manner aforesaid for a further period
or periods, each period not exceeding five years,

Provided that 1if &ny such member is provisionsally
appointed to fill & vacant seat in the Council and his
provisional appointment is immediately followed by his
definitive appointment, the said period of five years
shall be reckoned from the date of the Instrument
provigionally appointing him.

If any Official Member cease to hold office under the
Crown in the Colony his seat in the Council shall
thereuron become vacant.

Whenever any Member, other than an ex-officio member, of
the Executive Council of the Colony shall, by writing
under hig hand, resign his seat in the Council, or shall
die, or be declared by the Governhor by an Instrument
under the Public Seasl of the Colony to be incapable of
exercising his functions as & Member of the Council, or
e absent from the Colony, or shall be acting in an
office the holder of which 1is an ex-cofflcio Member of the
Council, or shall be susrended from the exercilse of his
functions =Y a Member of the Counicl, or whenever the
seat of any such Member shail otherwise become vacant,
the Governor may, by an Instrument under the Public Seal
of the Colony, provisgsionally appoint any public officer
to be temporarily an Official or Unofficial member of the
Counclil, and any person not a public officer to Dbe
temporarily &n Unofficisl Member of the Council 1in the
prlace of the Member so resigning, or dying, or Dbeing
suspended, or declared incapeble, or being absent, or
sitting as an ex-officio Member.
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VIII(1)

(2)

(3)

Such person shall forthwith cease to be &8 Member of ¢the
Council 1if hie appointment is disallowed by Us, or if the
Member in whose place he was appointed shall be released
from suspension, or, as the case may be, ahall ©be
declared by the Governor by an Instrument under the
Public Seal capable of sagain discharging his functions in
the Council, or shall return toc the Colony, or shall
cease to 8it in the Council as an ex-officio Member.

The Governor shall, without delay,
confirmation or disallowance, through one of Our
Principal Secretaries of State, every provisional
appointment of any person as a Member of the said
Executive Council. Every such person shall hold his
place in the Council during Our pleasure, and the
Governor may by an Instrument under the Public Seal
revoke any such appointment.

report to Us for Our

The Governor shall, so far as is practical be, preside at
meetings of the Executive Council.

In the absence of the Governor there shall preside at any
meeting of the Council --

a) such Member of the Council as the Government may
appoint; or

b) in the sabsence of & Member gc appointed, the senior
ex-officioc member present; or

¢) in the absence of a Member B0 appointed or of an ex-
efficio member, the senior Official member present.

For the purposes of sub-paragraphs (b) and (c) of
paragraph (2) of this clause -~

a) the Commander British Forces shall not be regarded as
an ex-officio Member of the Councils

b) the remaining ex-efficic Members of the Council shall
have seniority in the order in which thelr offices are
mentioned in clause II of these Instructions: and

¢) the Official Members of the Council shall have
seniority according to the priority of their
respective appointments to the Council:

Provided that Members appointed by the same Instrument

shall have seniority among themselves according to the
order in which they are named therein.
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IX (1)

(2)

(3)

6.3 Provisions

No businessg except that of adjournment shall be
transacted in the Executive Council 1if obJjection is taken
by &any Member present that there are legs than four
Members present beeides, the Governor or the Member
presgiding.

Subject to the provisione of paragraph (1) of this
clause, the Executive Council shall not be disqualified
for the transaction of bueiness by resason of any vacancy
in the membership of the Council, and any proceedings in
the Council shell be velid notwithetanding that some
person who was not entitled to do soc took part in those
proceedings.

The Governor or the Member presiding, when in hie opinion
the business before the Executive council makes it
desirable, mey summon any person to a meeting of the
Council, notwithstanding that that person is not a Member
of the Council.

regarding the composition of the executive

authorities under the Joint Declaration:

6.4 Composition of the executive authorities after 1997:

There are three definitions:

1)

2)

3)

The "executive authorities' refers to a government body
which 18 similar to the present Executive Council in
nature. It comprises the chief executive and members
appointed by him.

The "executive authorities' refers to the administration
of the government.

The "executive authorities" refers to the administration
of the government which includes a body similar to the
present Executive Council.

There are two main views in respect of the composition of

the executive authorities after 1997.

The following is an

introduction of the two views and the arguments for and
against each of them:

6.4.1

6.4.1.1

1)

The executive authorities are to comprise the chief
executive and members appointed by him.

The executive authorities are led by the chief executive,
and members appointed by him may include the following:

Secretaries nominated by the chief executive and
appointed by the Central People's Government: such as the
Chief Secretary, the Financial Secretary, the Attorney
General, etc.
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2)

3)

6.4.1.2

1)

2)

3)

4)

6.4.1.3

People that are representative of the various sectors:
such as experts in finance, public utilities, and the
legal profession.

Members of the legislature.

The executive authorities are led by the chief executive,
and membersg appointed by him may include the following:

ex~-officic members: including the Chief Secretary, the
Financlal Secretary, the Attorney General, etc.

other secretary-level officials: such as the Secretary
for Security, the Secretary for District Administraion
(whose scopes of administration are not covered by any
advisory committees).

chairmen of major advisory committees (such sas the

Transport Advisory Committee and Social Services
Advisory Committee).
Other persons representative of the commercial,

industrial or professional sectors.

The executive authorities comprise the chief executive,
and principal officlals. And the body resembling the
present Executive Council can be replaced by the Chief
Executive's Advisory Committee with its terms of
reference gimilar to thoese of the present Executive

Council. Since its main responsibility is to advise the
chief executive on policy-making instead of
administration, its members need not be appointed by the

Central Government.
Arguments for:

The general structure of the present Executive Council
should be maintained 1in order to avoid a sudden and
radical change.

Members of the executive authorities will be appointed by
the chief executive. This can ensure that they will work
and together effectively and can enhance co-ordination
among them.

The chief executive will appoint suitable members to the
executive authorities according to the needs of society.
This c¢an ensure that the compoeition of the future
executive authorities will best meet the needs of social
development.

The chief executive will be the final decision-maker of
the executive authroities. Wwith this centralisation of
power, efficiency can be improved.
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6.4.2.1

6.4.2.2

If members of the legislature are aslso members of the
executive suthorities, communication between the two arms
will be enhanced.

Arguments ggaingt:

All power veegted in the chief executive alone will essily
lead to sutocratic government.

If members of the legislature are also members of the
executive authorities,. it will be against the principle
of checks &nd balesnces.

The definition 1s too narrow.

Members of the legislature elect among themselves from
members of the executive authorities. Members of the
executive authorities then elect from among themselves
the chilef executive

There asre two mein prepossals on this method:

Members of the legislature elect among themselves 10
members to form of the executive authorities. The chief
executive ie then to be selected elther by election or
through consultations held among members of the executive
authorities. Subseguently the chief executive is to be
appointed by the Central People's Government. A term of
4 years for everyone, and re-election of the executive
members ie to be held at the rame time with that of the
legislature members The chief e>ecutive will preside at
meetinge of the executive suthorities. He 1ie to
implement decisions of the Central People's Government in
respect of defence and foreign affairs. In eddition, he
is to be accountable to the Central People's Government
regarding the maintenance of stability and prosperity of
Hong Kong and the implementation of the Basic Law,

On matters within the scope of Hong Kong'e sutonomy, the
executive authorities will practise collective
leadership. (Albert Chan 1 86

Members of the executive authorities are to be selected
by elections to form the executive suthorities (executive
committee), The chief executive is to be elected from
among these members.

There are two types of candidates for members of the
executive authorities: the first type of members are to
be nominated by legislature members who represent the
functional constituencles; the second type of members are
to be nominated by directly elected legielature members.
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All candidates must either be current legislature memberse
or members of the executive authorities who stand for
re-election.

The election 1s to be held by all members of the
legislature. Not less than 1/3 of the seats of the
executive authorities should be elected from candidates
nominated by members of the functional constitutenciles,
and not less than 1.3 from the candidates nominated by
directly elected members.

The executive authorities are to practise collective

leadership. Members are of equal status, to Dbe in
charge of different departments. In dealing with
important issues, they have to make decisions according

to the views of the majority.

Apart from supervising the departments under his
authority, the chief executive is also responsible for
convening and presiding at meetings of the executlive
authorities, and externslly, he is to perform protocol
duties.

Different views:
Arguments fopr:

Under collective leadership, any business is to be
discussed and decided by members collectively and hence
there will rarely be any power-abuse.

Collective 1leadership can prevent totalitarianism or
incompetence, which may be the result of having the
chief executive as the centre of power. Even 1if there
are one or two incompetent members in the executive
authorities, the effect will be minimal because’decisions
are only made after discussion by the whole body.

Collective leadership 18 suitable for the diversifiead
capitalist society of Hong Kong because 1t enguree a
balanced participation of different forces which leads to
an even and resassonable distribution of power. It 1is
conducive to the setting up of a political system and
culture built upon a high degree of coneensus.

Collective leadership can enhance co-operation among
members and prevent any conflict or suspicion caused in
the striving for the highest leading power. Under this
system, political talents can be accommodated and
cultivated. Whereas 1f executive power is centralized in
one person, many capable people will be pushed out when
their political views are different from that of the
leader, and they may resort to forming opposition parties.
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- If legiglature membere elect from among themeelves the
executive authorities, the two authorities will surely

co-opersate with each other and work in co-ordinetion.
the same time, their efficiency will be strengthened.

- 1f the legislature members elect from among themselves

the executive authorities, it can be guaruanteed that the
elected will be spupported by most of the members of the
legislature, and hence the prestige of the executive

authorities will be enhanced.

Arguments againel:

- Collective leadership leads to decentralisation of the
power of the executive asauthorities which will be less

responsive.

- If the executive authorities consists of members of the
legislature, the former will be controlled by the latter.
This is against the principles of separation of powers

and of checks and balancs.

~ The role of the decision-maker under collective
leadership 1s not defined clearly, so members will tend
to depend on each other and shirk responsibilities, low

efficiency will then be resulted.

- In this proposal, members of the executive authorities
will be 1in charge of different departments. If these
departments refer to departments under the precent
Secretaries, then members of the futureexecutive
authorities will play the same role as the present
Secretaries. Thus it will be sgainst the provision under

the Joint Declsaration that principsl officiasls shall

nominated by the c¢hief executive of the HKSAR and
appointed by the Central Government if the chief
executive is to be elected from amongst members of the

executive suthorities

.4.3 The executive authorities may be composed of the bodies
as proposed 1in 6.4 1 and 6.4.2 as well as the public
service so that the public service may be included in the
executive under the principle of separation of powers.
In this propogal, the policy-making body may be selected

according to 6.4.1 or 6.4.2.

Terms of Reference of Members of the Executive Authorities

Present Practice:

Shall give sdvice to the Governor on the various policies of

Hong Kong.
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2)

3)

4)

5)

The Governor-in—Cquncil shall make adJudication upon all
appesals, petitions, oppositions made by the citizens in
respect of lawful righte vested 1In them by certain
ordinances.

Shall consider all important bills before they are presented
to the lLegislative Council.

Shall be responsible for the formulation of subsidiary
legislation (regulations) of certain ordinances.

May give advice on the policies concerned; 1if public fund ie
to be used, the permission for appropriation shall be sought
from the Committee for Financial Affelirs of the Legilslative
Council.

Provisions regarding the terms of reference of the Executive
Council under the Royal Instructions and Letters Patent:

7.2.1 There ie no provieion regarding the terms of reference of

the Executive Council under the Letters Patent.

7.2.2 Provisions regarding the terms of reference of the

Executive Council under the Royal Instructions:

X In the execution of the powers and authorities grented to
the Governor by Our said recited Letters Patent, he shall
in all caseg consult with the Executive Council,
excepting only 1in cases relating to the appointment,
disciplinary control or removal from office of a public
officer or in cases which may be of such a nature that,
in his Judgment, Our service would sustain material
perjudice by consulting the Council thereupon, or when
the matters to be decided sheall be too unimportant to
require thelir advice, or too urgent to admit of thelr
advice being given by the time within which it may be
necessary for him to act in respect of any such matters.
In all sguch urgent cases he shall, at the earliest
practicable period, communicate to the Executive Council
the measgures which he may so have adopted, with the
reasons therefore.

XI The Governor shall alone be entitled to submit questions
to the Executve Council for their advice or decision; but
if the Governor decline to submit any question to the
Council when requested in writing by any Member so to do,
it shall be competent to such Member to require that
there be recorded upon the Minutes his written
application, together with the answer returned by the
Governor to the same.
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XII The Governor may, in the exercise of the powers and
authorities granted to him by Our gaild recited Letters
Patent, act in opposition to the advice given to him by
the Members of the Executive Council, if he shall in any
case deem it right to do so; but in any such case he
shall fully report the matter to Us by the first
convenient opportunity, with the grounds and reasons of
his action. In every such case 1t shall be competent to
aeny Member of the said Council to require that there be
recorded at length on the Minutes the grounds of any
advice or opinion he may give upon the quegtion.

XXX1IV Whenever e&ny offender shsll have been condemned by the

1)

2)

3)

4)

sentence of any Court in the Colony to suffer death, the
Governor shell call upon the Judge who presided at the
trial to make to him a written report of the case of such
offender, and eshall cause such report to be taken into
conslideration at & meeting of the Executive Council, and
he may cause the said Judge to be egpecilally summoned to
attend at such meeting and to produce his notes thereat.
The Governor shall not pardon or reprieve any such
cffender unless 1t shall appesr to him expedient so to
do, upon receiving the advice of the Executive Council
thereon; but 1in 211 such cases he 18 to decide elther to
extend or te withhold a pardon according to his own
deliberate Judgment, whether the Members of the Executive
Council concur therein or otherwise, entering,
nevertheles, on the Minutes of the Executive Council a
Minute of his reasons at length, 1in case he should decide
any such qQquestion in opposition to the Jjudgment of the
majority of the Members thereof.

Provisions regarding the terms of reference of the executive
authorities under the Joint Declaration:

There 1is no provision under the Joint Declaration which
defines the terms of reference of the executive authorities
expressly, except that {1t 1is mentioned in Section I of
Annex I that: "The executive suthorities shesll abide by the
law and shall be accountable to the legislature’,.

Proppsals on the terms of reference of the executive
authorities after 1997:

To plan and formulate all policies ©f the HKSAR Government.

To implement policies concerning the HKSAR passed by the
Central People's Government.

To administer matters concerning the civil service, lead and
monitor the work of the various government departments.

To make adjudicatione on the various appeals, petitions and
oppositions which are launched according to law.
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5)

6)

7)

8)

9)

To exercisge the power of delegated legislation and formulate
decrees for the implementation of the provisions under the
Basic Law and other legislation.

To propose bills to the legislature,
i

To draw up &and propoee budget and final accounts to the
legislature,.

All bills must be approved by the executive authorities
before they are forwarded to the legislature for review.
(Some members held that the bills can be initisted by
members of the legislature. Please refer to the Report on
the Legislature.)

Members of the executive authorities must be in attendance

at the meetings of legislature to answer Qquestions within
their jurisdiction, as raised by members of the legislature.

1f there 1is any discrepancy between the Chinese and the
English versions, the Chinese version shall prevail.
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FINAL REPORT ON
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Special Group on Law



CCBL~SG/LES-WGO01-FRD2-870612(E)

Introduction:

Wwith China's regumption of sovereignty over Hong Kong in
1997, the Hong Kong Special Administrative Region will be
established. Under the concept of "One Country, Two Systems"
the prevailing capitalist system and lifestyle of Hong Kong
will remain unchanged for 50 years. On the other hand, the
Judicial system previously practised in Hong Kong will also
be maintained. The problem of the language of the law thus
arises.

Hong Kong has long been one of the common law Jurisdictions
in which English 18 the language of the law. Since the
common law (including the rules of egquity) will be
maintained after 1997, the link with the language of the
law, English, will persist because the common law is
primarily . expressed through decided cases and the courts
look at decided cases not only from Hong Kong and the United
Kingdom, but from the whole of the English speaking world
where the system of common law 1s practised.

On the other hand, though English is the language of the
common law and judges from other common law Jjurisdictions
may be invited to sit on the court of final appeal in the
HKSAR, it is politically and socially unacceptable to adopt
English as the only language of the law after 1997 when
China resumes its sovereignty over Hong Kong. Besides, with
98X of the population being Chinese and most of them do not
underatand Engligh, the use of Chinese as a language of the
law will have to be developed.

Members were of the view that the ideal sclution was to
develop a bilingual system ultimately, but they were also
aware of the possible difficulties arising from differences
in cultures, concepts, eatc. between Chinese and English.
Besides, it will take a considerable period of time for
such a bilingual system to be fully developed.
Nevertheless, members believed that attemptsg should be made
to schieve this regardless of the aifficulties.

Relevant Provisions in Annex I to the Joint Declaration
Section I. paragraph 4 - " In addition to Chinese. English

may also be used in the organs of government and 1in the
courts in the Hong Kong Special Administrative Region".

Section 11, parsgraph 1 - "After the establishment of the
Hong Kong Special Administrative Regilon, the laws previously
in force in Hong Kong {(1.e. the common law, rules of equity,
ordinances, subordinate legislation and customary law) shall
be maintained ...".

Section 111, paragraph 2 - "The courts shall decide cases in
accordance with the laws of the Hong Kong Special
Adminietrative Region and may refer to precedents in other
common law Jjurisdictions".

Annex 1II, paragraph 4 - "The power of final judgment of the
Hong Kong Special Administrative Region shall be vested in
the court of final appeal in the Hong Kong Special
Administrative Region, which may as required invite Judges
from other common law Jurisdiction to sit on the court of
final appeal",

Questions to be considered:

To what extent should the use of Chinese language be
promoted for legal purpose, and what will be the future
status of English as a language of the law?

wWill 1t be poesible Yo maintain the essential features of
the exieting legal system after 1997 if that system 18 to be
conducted in the Chinese language? 1l.e. Wiil a common law
system operate effectively in the Chinese language?

wWhat strutegies should be adopted in order to promote the
uge of Chinese as a language of the law?

Use of Chinese in the Government at present:

Communication with the public

Public notices, officisal forms, licences, &and corresgpondence
with the public are bilingual.

Councilse and other advisory bodles

Papers are bilingual and simultaneous interpretation 1is
provided at meetings.

Internal administration

Wwith the localisation scheme, the Chinese language has been
more commonly used, eg. in the Mechanical and Electrical
Engineering Department.

In civil service recruitment, grades which require regular
use of Chinese in their work, a minimum requirement of a
knowledge of Chinesge i8 normally stipulated.



Other developments in the wider use of Chinese language

The Education Commission has recommended that individual
secondary schools be encouraged to adopt Chinese as the
medium of instruction.

Addaitional teaching resources are provided for such school.

A Chinese Textbooks Committee was established to ensure the
availability of good quality textbooks in Chinese.

The Working Party into Greater Use of Chinese Language in
Courtas and Court Procedure 1is also carrying out atudy in the
use of Chinese.

Language of the Legislation
Background

The third report of the Chinese Language Commission proposed
in 1970 that all existing and future bills and ordinances be
published 1in English anda Chinese, but this recommendation
nas not been implementad due to the difficulty of legal
translation, including a lack of sufficient expertisge for
such purpose.

The Chinese Language Division later translated legislation
of popular interest into Chinese and so far about 110 pleces
of legisiation or subsidiary legislation have been
translsted. But such translations are not authoritative,
they are for information and guidance only. and there is
room for improvement.

Present practice:

The "Diegcussion Paper on the Laws in Chinese" was publisheda
in April 19086. The purpose of the Laws in Chinese project
i8 to improve public legal knowledge by producing an
authentic Chinese text of legislation enacted in Hong Kong.

The Government has how embarked upon the task of producing
by stages authentic bilingual legislation.

The Interpretation and General Clauses (Amendment) Ordinance
1987 and the Official Languages (Amendment) Ordinance 1987
mainly provide for:

(1) enacting new legislation in Chinese as well as English,

both texts being equally authentic.

(2) publishing authentic texts in Chinese of laws enacted in
‘English, to be authorised by order of the Governor in
Council after consultation with a Bilingual Laws
Advisory Committee:

(3) empowering the Attorney General to amend the text of an
ordinance 1in one language, but without affecting its
meaning, to ensBure its harmonisation with an authentic
text in the other official langusage;

(4) resolving differences of meaning between the two texts;

(5) empowering the Governor in Council to specify words and

expresaions in one language to be treated as equivalents
of worde and expreseions in the other language.

The power under (2), (3) and (5) above will be asubject to
the prior approval of the draft text by resclution of the
Leglislative Council.

Future practice:

There are three different views regarding the
practice on language of the legislation:

future

(1) Bilingual legielation;

(2) English as the language of legislation and Chinese as a
translation (but this proposal contravenes the Joint
Declaration); and

(3) Chinese as the langusage of legislation and English as a
translation.

6.3.1 Bilingual legislation

-- The Chinege and English texts are equally authentic.
There may be a period for gradual transition from having
English a8 the primary language to having both Chinese and
English of equal status.

-~ Under a bilingual system, both
gtatus.

languages have equal

Pros:

i) When leglialation 18 enacted in both Chinese and English,
persons who are not profilcient in English will be able to
understand the legislation in Chinese which 1is equally
authentic. Members of the legislature who are not
proficient in English can also effectively participate in
the process of law-making through the Chinese language.

ii1) It will maintain and strengthen the status of Hong Kong as

an international business and financial centre. It will
realise the resumption of China's sovereignty over Hong
Kong on the one hand, and slso take the practical value of
English into conaideration.

ii4) It 18 for the benefit of Hong Kong people since most of

them are Chinege who are not proficient in English.



vi) Since the Joint Declaration stipulates that in addition to

Chinese, English may also be used, it is desirable that
legislation should be in both languages.

Cons:
1) when there are discrepancies between the two texts, it is
difficult to decide which one shall prevail.

6.3.2 English as the language of legislation and Chinese as a

translation.

- This proposal ig not in line with the Joint Declaration.

6.3.3 Chinese as the language of legislation and English as a

translation.

Pros:
i) It can realise the resumption of China's sBovereignty over
Hong Kong.

ii1) It 1ie for the benefit of Hong Kong people since most of

them are Chinese who are not proficient in Englieh.

Cons:
i) The status of Hong Kong as an internsaticnal financial
centre will be undermined.

ii) Most legal professionals are trained in English. There

may not be enough legal professionals who are proficient
in Chinese. It will take a very long time before legal
professionala who can practise or teach law in Chinese are
avallable to adequately meet the demand of such change.

iii) Quite & number of legal concepts of the Common Law System

7.

7.1

have no Chinese equivalents, and it may be very difficult
to translate the Jjurisprudential thinking behind those

conceptse.

iv) There may be difficulties in inventing Chinese Common Law

terminoclogy.

Language of the Courts
Present practice

At present, the proceedings in magistrate's courts and moset
tribunals may be conducted in either the English language or
the Chinese language as the court thinkes fit. Proceedings
in the Court of Appeal, the High Court and the District
Courts however must be conducted in the English language.

.

1)

2)

3)

However, it doeg not preclude any party to or witness - in
proceedings in sny court to use either the English language
or the Chinese language, or such other language as the court
may permit. (Please refer to Section 5 of the Official
Languages Ordinance., Chapter 5 of the Lawe of Hong Kong).

Court interpretation is available whenever required, but the
language ©f 1he record is English. There may be a need for
record to be kept in English until sufficient Judicial
personnel proficient in Chinese are avallsable.

Proposale on the language of the courts after 1997

There are three aifferent views in respect of the language
of the courts after 1997.

"Higher courts"* may continue to conduct proceedings in
English while proceedings in lower c¢ourts should be
conducted in Chinese.

Chinese s8hould be the language of the courtg and English be
a translsation.

“Higher courts' may continue to conduect proceedings in
English while proceedings in lower courts should be
conducted in Chinese. This should be practised for a period

of time and ultimately Chinese should be the language of the
courts.

7.2.1 English should be used in "nigher courts" whereas Chinese

in lower courts

Prose:

1) Since most personnel of the legal profession are
proficient in English and receive their legal training 1in
English, it will be more convenient and practical to take

Englieh a8 the language of the courts.

ii) It 18 aifficult to translate legal concepts under the

Common Law gystem intc Chinese. Some terms have no
Chinege equivalents., which may hsave to be invented.

114) It 18 difficult to invent Chinese Common Law terminology.

iv) Since the record ies taken in English, there should be a

continued use of English in "higher courta".

High courts refer to the High Court and above. But if the
jurisdiction of the existing district courts 1s to be
expanded to include e.g. Jury trial, then higher courts
should include also the district courts.



v)

vi)

1)

i1)

1)

11)

i)

i1)

111)

It will be a compromise in respect of the actual
operation of the judiciary and the fact that China will be
the sovereign state of Hong Kong. Since courts of the
higher level have to handle cases that involve complicated
legal principles, English should be used. On the other
hand, courts of a lower level usually handle cases that
are of simple factual nature, 80 Chinese can be used.

English is the language of international trade and finance
as well as of technology. If Hong Kong is to maintain its
position as an international commercial and financial
centre &8 well as to attract foreign investment and
technology. it is8 necessary that the international
community has full confidence in itas legal system. It is
particularly important that the legal proceedings be
conducted in the language which will be understood hy the
majority of the international community. For this reason,
English should be used in the "higher courts™.

Cons:

Since records have to be kept in English, the trial Judge
may have to act as his own interpreter (i.e. the trisl
proceedings are conducted in Chinese, and the Judge
interpret what he hears and writes the record in English).

pifficulties should not prevent earnest attemptis from
being made to implement the bilingual system in all of the
courts.

Chinese as the sole language of the courte and Englieh as
a translation.

Pros:

It is a realisation of the resumption of China's
soverelignty over Hong Kong. .
It i8 in-line with the provision in para 4 of Section I of
Annex I to the Joint Declaration, "In addition to Chinese,
English may also be used.....", which implies a priority
of Chinese over English.

Cons:
It will take a long time to train a new group of legal
experts and staff who are proficient in Chinese. It 1is

not practical for the time being.

Since the Common Law is essentially an accummulation of
court cases which will be difficult to translate into
Chinese, the need to rely on pre-existing case law may be
reduced and the Common Law system may be eroded.

There are fundsmental conceptual differences between the
two languages and it is difficult to translete the legal
terminology from one language to the other.

.3 Bilingualism practised for a period of time and ultimately

leading to using only Chinese in the courts.

Pros:

1) It will be & natural development from a system of

bilingusal legislation. Initislly, little Chinese will be
used in courts but eventually with the availability of
Chinese-proficient personnel, Chinese will become the sole
language of the courts.

11) 1t ig difficult to envisage the perpetual use of English

in the SAR courts.

iii) For the purpose of establishing a Common Law system in

Chinese in the SAR ultimately, the use of Chinese as the
language of the courts 18 advantageous, although the
process will take a very long time.

Language problem of the Basic Law and resolution of
conflicts

The Basic Law will be promulgated by the NPC in accordance
with Article 31 of the Conetitution of the PRC, hence the
Basic Law will be written in Chinese.

1 However, in consideration of the unique situsation of Hong
Kong, and with. the unprecedented practice of "One country,
Two systems", a view held that the English version of the
Baslic Law should be given equal legal &8tatus a8 the
Chinese original; and versions in both languages should be
treated as official.

2 An opposing view held that since the Basic Law would be
promulgated by the NPC which did not operate in English,
it would be impossible for the NPC to pass an authentic
English version of the Basic Law.

It wag algo suggested that the NPC should recognise an
English version that has been sadopted by the HKSAR
legislature. In this way. the English version can be given
authepticity and be used in the courts whenever necessary.

Another option would be the setting up of &a Basic Law
Committee under the NPC. All disputes regarding the
discrepancies Dbetween the original Chinese text and the
translated text of the Basic Law will be referred to this
committee.

It was also proposed that in case of discrepancy between the
texts, the Vienna Convention on the Law of Treaties (Cap 1)
ghould be used.

Another view was that in case of discrepancy, the Chinese
version should prevaill.



Conclusion

Members generally maintained that a functional approach
should be adopted in tackling the language problem of the
legal field brought about by the establishment of the SAR.
Objective elements such as the availability of Chinese-
proficient judges. lawyers snd interpreters, etc. should be
taken into consideration.

Members advocated bilingualism and held that despite
tremendous difficulties. an esarnest attempt should be made
to implement 8 bilingual system.
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22 August, 4987

Mr Ji Pangfei's Speech at the Fifth Plenary Session

of the Drafting Committee for the Basic Law

Members,

I now call the fifth plenary session of the Drafting

Committee for the Basic Law to order.

The subgroups have stepped up the drafting procees since the
last plenary session. During the last four months, the Subgroup
on the Relationship between the Central Government and the SAR
and the Subgroup on Fundamental Rights and Duties of Hong Kong
Inhabitants further amended the Preasmble, General Provisions and
Chapters 2, 3, 7 and 9 in accordance with the ideas suggested by
members at the session and the proposals made by the Consultative
Committee for the Basic Law (CCBL) in Hong Kong. The Subgroups
on Political Structure, on Economy and on Education, Science.
Technology, Culture, Sports and Religion also prepared the drafts
of other Chapterg. The Chairmen's Committee is pleased with the
work of the variocus subgroups of the Drafting Committee and would

like to express appreciation.

We have begun collecting designs for the regional flag and
emblem of <the HKSAR. The adjudicating panel for the design
competition, which 18 composed of five members of the Drafting

Committee for the Basic Law and six experts from mainland China

1

and Hong Kong, held its first meeting on 21 August 1987 +to
discuss how adjudication would dbe carried out. We are sure that

the adjudicating panel will do a good Job.

We have received a number of final reports which were
prepared by the special groups of the CCBL and endorsed by
its executive committee, together with other reference material
from the CCBL, since our last plenary session., Thesge submissions
have been of great help to the drafters. On behalf of the
Drafting Committee, I would 1like to thank the Consultative

Committee,

According to the decision of the fourth plenary session,

the agenda for this session include the following itema:

1. to continue with the diascussion on the drafts of the
Preamble, deneral Provisionas and Chapters 2, 3, 7 and 9;

2. to hold preliminary discussion on the draft provisions
prepared by the Subgroup on Economy;

3. to hold preliminary discussion on the draft provisions
prepared by the Subgroup on Education, Science, Technology,
Culture, Sports and Religion; and

8, to hold preliminary discussion on the draft provisions

pgepar-d by the Subgroup on Politlical Structure.

A8 we shall be discussing the progress reports and draft
provisions of the five subgroups, our schedule for the next five
days will be rather tight. Members and convenors should make
sure that the progress of discussion is under control. We hope

you can fully express yourselves within the time constraints so

2



that individual subgroups may conduct further study with your

recorded opinions.

Mambers, a&s this plenary session is charged with important

tasks, may we make concerted efforts to achieve the bast results.

Thank you.

PROGRESS REPORT OF THE SUBGROUP ON
THE RELATIONSHIP BETWEEN THE CENTRAL GOVERNMENT AND THE SAR

22 August 1987

Mr Chairman, Messrs Vice-Chairmen, and Members,

The Subgroup o©on the Relationship between the Central
Government and the SAR hae held three meetings since the fourth
plenary sesslion of the Drafting Committee in April to scrutinise
the opiniong raised by members at the fourth plenary session and
proposals from members of the Consultative Committee for the
Basic Law (CCBL). The draft provisione of the Preamble, Chapter
1,2,7, and 9 have been further revisged. We would like to explain

certain major issues regarding the revised draft:

1 On the Preamble

The original draft stated the area of the HKSAR as follows:
"Hong Kong, including Hong Kong Island, the Kowloon Peninsula to
the south of the Shenzhen River, and ite adjescent ielanas", AT
the fourth plenary session, some members held that the

description under the Joint Declaration should be adopted i.e.

Hong Kong area (including Hong Kong Island, Kowloon and the New
Territgries). Some members pointed out that the "New
Territories'", which is not a geographical term, carried colonial

flavoure and that since this term was in qQuotation marks in the
Joint Declaration [the Chinese text], it should not be used to

define the area of Hong Kong in the Basic Law. A large number of

4



ienb-r-’naintnined that it should be viable that the Preamble dia

not mention the area of the HKSAR at all but a map showing the

administrative divieion of the HKSAR would be published by the

State Council when the Basic Law was promulgated by the NPC.

After some study, members of the Subgroup agreed to adopt the

viaw expressed by the majority of members at the fourth plenary

seseion. Consequently, the original statement regarding the area

of Hong Kong is deleted and the first sentence in the Preambdle

reads: "Hong Kong, which has been part of Chinese territory from

ancient times was occupied by Britain after the Opium War of

1840" ana the above-mentioned proposal (for publication of a map)

iz stated in the Nots.

Ix

(1)

(2)

On Chapter 1: General Provisions
Some members of the CCBL suggested that the protection of
inhabitants' rights and freedoms being a fundamental
principle, should be included in the General Provisions.
The Subgroup adopted the view and added a new article:
"Article 51 The HKSAR shall ;rotect the rights and freedoms
of the HKSAR inhabitants and other persons in accordance
with law." And the coriginal Articles 5, 6, 7, and 8 now
become Articles 6, 7, 8. and 9.

The relationship between the Constitution and the Basic Law
wags deelt with by Article 1 of Chapt;r 9 in the original
draft. Considering that it is a genersl principle in nature,
we have moved this article to Chapter 1 as Article 10 of the
General Provisions. Since Article 8 of the

General

Provisions already provides that the law previously in force

5

111

(1)

in Hong Kong shall not contravene the Basic Law, a phrase in
paragraph 2 of Article 10: "as well a8 any law previously in
force in Hong Kong and continues to be used by the HKSAR" is
deleted to avoid repetition.

On Chapter 2: The Relationship between Central Government

and the HKSAR

With regard to the applicability of the limited number of
national laws to the HKSAR, the original draft contained two
proposals. At the fourth plenary session, members expressed
quite a number of views on this issue. After some study,
members of the Subgroup held that, in accordance with the
policy of "one country, two system", national lawe should
generally not be applied to the HKSAR. In cases of the
limited number of national laws which must be applied, the
gcope should be clearly defined: 1t should be estrictly
confined <to the laws relating to defence., foreign affairs,
and the expression of national wunity and territorial
integrity. Furthermore, the Central Government should
congult the HKSAR before deciding on the implementation of
With these principles in mind, we redrafted the

such laws.

provisions.

In addition, some members proposed that the last paragraph
*

of Section IXI of Annex I to the Joint Declaration be

recorded in the Basic Law verbatim: "“The laws of the HKSAR

shall be the Bssic Law, and the laws previously in force in

Hong Kong and laws enacteg by the HKSAR legislature as

Members of thie Subgroup agreed to thir proposal

6
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(2)

Iv

(1)

and considered that 1t would be appropriate to include this
paragraph as well as the provisions on the applicability of

nstional laws in Article 7.

In +the progress report submitted to the third plenary
session, the Subgroup had proposed to set up a committee
under the NPC or its Standing Committee, comprising mainland
and Hong Kong members, to be responsible for advising the
NPC or its Standing Committee on such matters .as the
interpretation and amendment of the Basic lLaw, whether the
laws sanacted by the HKSAR are in accordance with the Basic
Law and legal procedures, and the applicability of the
limited number of naticnal laws to Hong Kong. At the fourth
plenary sesgsion, a large number of members again proposed
that a consultative committee be set up undexr the NPC or its
Standing Committee. After some discussion, the Subgroup
resolved to call such committee tentatively the "HKSAR Basic
Law —Connitte-" and mention it in the provisions. The
creation of a Basic Law Committee ig only a proposal. Its
affiliation, terms of reference and

establishment,

compogition are yet to be decided by the NPC.

On Chapter 9: The Interpretation and Amendment of the Basic
Law of the HKSAR

As Article 1 of this Chapter is moved to Chapter 1 on

General Provisions, the term "Legal Statua" in the heading

is deleted accordingly.

(2)

On the interpretation of the Bagic Law, paragraph 2 of
Article 2 of Chapter 9 of the original draft provides that
“The courts in the HKSAR may, in adjudicating caases before
it, interpret those articles of the Basic Law which are
within the scope of the SAR's autonomy." Members of the
Subgroup expressed divergent views on thie paragraph. Some
members held that the court's interpretation of the Basic
Law when adjudicating cases should not be subject to
restriction, and proposed that the expression "which are
within the scope of the SAR's autonomy" be deleted. But
some members dild not accept this view and held that the

original draft should remain unchanged.

In the course of discussing this issue, some members
suggested that this issue might be resolved by considering
the Jurisdiction of the HKSAR courts. For this purpose,
this Subgroup and the Subgroup on Political Structure have
held 2 Joint meetings and legal experts from the two
Subgroups have also held discussion on this disasue. After
studying the proposal drawn up by the legal experts, some
memberg of this Subgroup held that the present propesal did
not 1resclve whether the courts may only interpret the
articles of +the Basic Law within a scope. Some members
cgnsidered that under normal circumatances the NPC Standing
Committee's interpretation of the Basgic Law should not
affect the adjudication made prior to such interpretation,
But whether in certain exceptional cases, specific legal

procedures would be required to resoclve the gquestion needed

8



(3)

further discussion. If the specific cases are also taken
care of, the restriction on the scope of interpretation of
the Baslic Law may be abolished. Some members of the
Subgroup held that, thias would pose technical problem in the
courts' adjudication. A member raised the question as to
whether the power of final adjudication of the HKSAR courts
would be affected if the NPC Standing Committee's

interpretation was retrospective.

Mombera of the Subgroup were of the opinion that since the
power of interpretation was a complicated issue and since
the existing proposals were not well-considered, further

gtudy would be required.

Oon amendment to the Basic Law, some members suggested at the
fourth plenary session that the following provision in the
original draft was misleading: “The basic principles
stipulated in the Chapter on General Principles in this Law
shall not be amended within 50 years after the commencement
of thies Law," It might give & false impression that the
basic principles and policies provided under other Chapters
of the Basic Law were all subject to aeamendment. Hence,
members of the Subgroup unanimously agreed to amend the
provigsion as follows: '"No amendment to <this Law shall
contravene the established basic policiesa of the NPC

regarding the HKSAR."

On the right to propose amendment to the Basic Law, Article
3 of Chapter 9 in the original draft provides that it should
be vested with the HNPC Standing Committee, the State
Council, and the NPC delegates. Before the NPC delegates
initiate any proposal for amendment to the Basic Law,
consent should be obtained from not less than two-thirds of
HKBAR delegates to the NPC, two-thirds of members of the
HKSAR legislature and the Chief Executive of the HKSAR.
After discussion, members of the Subgroup held thet apart
from the NPC Standing Committee and the State Council, the
HXSAR should also have the right to propose amendment. As
amendment to the Basic Law is an important matter, the
various parties of the HKSAR should have a unanimous opinion
in order to facilitate discussion at the NPC. Thug we are
of the view that consent from the majority of Hong Kong
legislators and the Chief Executive of the HKSAR would be

required before the initiation of any propossl.

After a brief explanation, the draft provisions of the
Preamble and Chapter 1,2.7 and 9 which have been further

amended by our Subgroup are reported ag follows:

10



Rrosmdle

Hong Kong, which has been part of Chinese territory from
ancient times, was occupied by Britain after the Opium War of
1840, In December 1984, the Chinese and British Governments
signed a Joint Declaration on the question of Hong Kong, and
affirmed that the PRC will resume the exercise of sovereignty
over Hong Kong on 1 July 1997, 8o as to reallse the long-held
common aspirations of the entire Chinese people to restore Hong

Kong to the PRC.

Upholding natonal unity and territorial integrity and taking
account of the history of Hong Kong and its realities, the State
has decided to establish, in accordance with the provisions of
Article 31 of the Constitution of the PRC, & HKSAR when resuming
the exercise o} sovereignty over Hong Kong. Under the guidance
of the policy of "one country, two systems" the systems and
policies practised in Hong Kong shall be different from those in
the mainland, and will be maintained as such for at least 50
vearsa. The basic policies of the People's Republic of China
regarding Hong Kong hae been expressed by our Govenment in the

Sino-British Joint Declaration.

A Basic Law for the HKSAR will be enscted in accordance with
the proviaions of the Constitution of the PRC, setting out the
systems of the HKSAR, &0 as to ensure the implementation of the
basic policies of the State regarding Hong Kong.

[{Note] It was proposed that a map showing the

administrative division of the Hong Kong Special

Administrative Region be published by the State Council

when the Basic Law was promulgated by the National
People's Congress.

11

Chapter 1 General Provisions

Article 2: The HKSAR is an inslienable part of the PRC.

Article 3 The NPC authorises the HKSAR L0 exercise a high

degree of autonomy in accordsnce with the provisions of this Law.

Article 3t The executive authorities and the legislsture shall,
in accordance with the provisione of this Law, be composed of

permanent inhabitants of the HKSAR.

Article &1 The socielist sasyatem and socialist policies aghall
not be practised in the HKSAR and the previocus capitalist system

and life~atyle shall remain unchanged.

Article 5: The HKSAR shall protect the rights and freedoms of

HKSBAR inhabitants and other persons in accordance with law.

Article 61 The right to ownership of property, including
acquisition, use, digposition and inheritance of property, and
the »right to compensation for property lawfully regquisitioned
(compensation equivalent to the actual value of the property may
be freely converted into money, and its payment shall not be

delaxgd without reason) shall be protected by law.

12



Article 73 Land and natural resocurces within the HKSAR -rbelong
to the Btate, and the HKSAR shall be wresponsible for their
management, use and their leasing to individuals or statutory
corporations, and their resultant income shall be at the disposal

of the HKSAR Government,

Article 81 The laws previously in force in Hong Kong., that is,
the common law, rules of equity, ordinances, subordinate
lagislation and customary law ashall be maintained, eave for any
that contravene this Lsw and subject to any amendment by the

HKBAR legislature.

Article 93 In addition to Chinese, Engliah may also be used by
the HKSAR executive authorities, the legislature and the Judiciary.
[¥ote]l] It was suggested that the term "executive
auvthorities® be replaced with "organs of government™.
But anothear member held that this issue should be
ragsolved after the Subgroup on Political Structure had

determined tha definitions for fgzovernment"® or
"executive authorities®.

Artiaele 101 In accordance with Article 31 of the Constitution of
the PRC, the policles and systema of the HKSAR, dincluding the
soccial and economic syatems, those relating to the protection of
fundemental rights and freedoms, the executive, the legislature
and the Jjudiciary, shall be bazed on the astipulations of this
Leaw,

Any law enacted by <the HKSAR legislature shall not

ceontravene this Law.

A

13

Chapter 2 The Relationship between the Central Government and
the NKSAR
Article 13 The HKSAR is a local adminisgtrative region of the
PRC with a high degree of autonomy. The HKSAR Government is
directly under the suthority of the Central Pecple's Government
{CP@).
[Note] Some members suggested to include the following
"The laws which give expression to a relationship of
direct subordination (to the CP@) ghall be the laws and
regulations enacted by the National People's Congress
(NPC), the Standing Committee of the NPC, or the State
Council",
Artiacla 2 The Chief Executive and principal officiale of the
executive authorities of the HKSAR shall be appointed by the

CPG in accordance with Chapter 8§ of this Law.

Article 3: The CPG shall be regponsible for the foreign affairs
of the HKSAR.

The CPG authorises the HKSAR Government to deal with on its
own relevant external affairs in accordance with this Law.

The Ministry of Foreign Affaire of the PRC shall establish

an office in Hong Kong to handle forelgn affairs.

Articla &: The CPG shall be responsible for the defence of the
HKSAR.

Military forces sent by the CPG to be stationed in the HKSAR
for the purpoae of defence shall not interfere in the internal
affairs of the HKSAR. The HKSAR Government may, in timeas of need,
request the CPG for the military forces to assiat in maintaining

public order and relieving disasters.

14



Apart from national laws of the country, members of the
military forces shall also abide by the laws of the HKSAR.’

Expenditure for the military forces shall be borne by the
CPQ.

[Note] It was suggested there should be separate laws

to deal with members of the military force who had
committed crimes.

Article 51 The HKSAR ghall be vegted with executive power. It
shall, in accordance with the relevant provisions of this Law, on
its own manage executive affairs relating to finance, monetary
affairs, economy, industry and commerce, trade, taxation, postal
service, civil avistion, maritime affairs, transport, agriculture
and fighery, c¢ivil service, home affairs, labour, education,
medical and héalth affairs, social welfare, recreation and
culture, municipal affairs, town planning, housging, land and real
property, internal security, immigration, climatology,

communications, science and technology, sports and other areas.

Article 61 The HKSAR shall be vested with legislative power.

Laws enacted by the HKSAR legislature shall be reported to
the NPC Btanding Committee for the record, and such reporting
will not affect the coming into operation of the lawa.

If the NPC Standing Committee, after conasulting the Basic
Law Committee of the HKSAR., considers that.any law of the HKSAR
i8 not in accordance with this Law or legal procedures, it wmay
return it for reconsideration or revoke it, but it shall not make

any amendment to it. Any law which is raturned for

15

reconsideration or revoked by the NPC Standing Committee
immediately cease to have force, but this cessation shall

have retrospective effect.

{Note] The majority of members considered that the
final decision over whether any law enacted by the
HKSAR legislature was in accordance with the Basic Law
and legal procedures should rest with NPC Standing
Committea. They alsoc suggested that a consultative
body, tentatively called the HKSAR Basic Law Committee,
be set up under the Standing Committee of the National
People's Congress. The Committee, comprising both Hong
Kong and mainland members. should be responsible for
advising the NPC or its Standing Committee on matters
concerning +the interpretation and amendment of tha
Basic Law, whether the laws enacted by the HKSAR
legislature were in accordance with the Basic Law and
legal procedures, and the applicability of the national
laws to the HKSAR. The establishment, affiliation and
duties of this Committee were yet to be decided by the
National People's Congress.

A member took the view that if the NPC Standing
Committee congidered that & law enacted by the SAR
legislature was not in accordance with this Law and
legal procedures, then it could rafer such law to the
court of final appesl for their consideration. 1£ that
court considered that such law was not enacted in
accordance with the Basic Law and the legal procedures,
and 4if the NPC Standing Committee did not disagree,
then such law should cease to have force immediately,
but the cegsation would not be retrospective. If the
NPC Standing Committee disagreed with the view of the
court of final appeal of the HKSAR then the law could
be referred to a special committee for itas considera-
tion. (Remarks: the special committee would be directly
under the NPC, to be composed of legal experts from the
mainland and Hong Kong. the majority of whom would be
repraeasontatives from the HKSAR. Its decision would be
adopted by the NPC Standing Committee without
amendment.) Any law that was considered by the special
committee not to have been enacted in accordance with
this Law or legal procedures would cease to have force
upon publication of such decision in the HKSAR Gazette,
but the cessation would not have retrospective effect.

A regards the provision relating to the NPC Standing
Committee to "return it for reconsideration or revoke
it" in paragraph 3 of this Article a member considered
that it was @sufficient simply to return it for
reconsideration; another membaer took the view that if
the HKSAR should still ineist on the original law, then
the NPC Standing Committee could revoke it.
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Article 7t The laws of the HKSAR shall be this Law, the laws
previously in force in Hong Kong as provided in Article 8 of the
General Provisions under this Law, and laws enacted by the HKSAR

legislature.

The Jlaws enacted by the National People's Congress and its
Standing Committee shall not be applied in the HKSAR except for
the following:

1) lawse concerning defence and foreign affairs;
2) other laws relating to the expression of national unity and
territorial integrity, and lawg outside the scope of the high

degree of autonomy of the HKSAR as provided by this Law.

Of 1laws set out in 1) and 2) above, those which need to be

>

applied 1in the HKSAR shall be applied by way of proclamation or
legislation by the HKSAR Government on the directive of the State
Council. . Except in emergencies, the State Council shall consult

the HKSAR Government before giving the above-mentioned directive.

1f the HKSAR Government does not act in accordance with the
directives given by the State Council, the State Council may

apply the above-stated law in the HKSAR by proclamation.

[Notel] A member suggested that the last sentence of
paragraph 3 of this Article should read: "the State
Council may issue a directive to the effect that the
HKSAR shall decide on its own the form and method
regarding their implementation".

It was also proposed by a member that the following be
included in paragraph 2 of this Article: YExcept for
those concerning defence and foreign affairs, laws
enacted by the National People's Congress and its
Standing Committee shall not be applied in the HKSAR".

1%

Article 9:

Avrticle 10:

Hong Kong from the Chinese nationals among Hong Kong

A member pointed out that since the nature of work of
the HKSAR Basgic Law Committee and the HKSAR Government
would be different, the matters for consultations with
these institutions should also be different in nature.

A member held that the phrase "the expression of
national unity" in the above-mentioned proposal should
be interpreted asg follows: all matters within the
Jurisdiction of the CPG should be adminigtered by it.

Article 8: The HKSAR shall be vested with independent Judicial

power, including that of final adjudication.

by the NPC, the NPC Standing Committee, and the State Council.

HKSAR inhabitants who are Chinese nationals may,

accordance with 1law, participate in the' management of

affairs.

The delegates of the HKSAR to the NPC shall be elected

accordance with the number of seatse and election procedures

specified by the NPC Standing Committee.

{Note] Some members proposed to amend this Article to:
"Chinese nationals who are permanent inhabitants of the
‘HKSAR may, in accordance with law, participate in the
management of astate affairs. Chinaese nationals who are
permanent inhsbitants of the HKSAR shall select from
among themselves the delegates of the HKSAR to the NPC
in accordance with the number of seats and election
procedures specified by the NPC Standing Committee."
However some members held that this Law should not
deprive any Chinese nationale of their fundamental
civil rights.
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The HKSAR shall be vested with other powers conferred

inhabitants



Article 313 The departments under the Central Government, the
provinces, autonomous regions and wunicipalities under the
Central Government shall not interfere in the affairs

adminigtered by the HKSAR on its own in accordance with thia Law.

The departments under the Central Government, the provinces,
autonomous regions and municipalities underxr the Central
Government may, with the agreement of the HKSAR Government and
the approval of the CPG, establish offices in the HKSAR. These

offices and their psrsonnel shall abide by the laws of the HKSAR.

People from other partas of China who wish to enter the HKSAR

shall have to apply for approval.

The HKSAR way establish an office in Beiling.

Apticle 123 The HKSAR szhall make laws to prohibit any activity
that would damage the unity of the State or subvert the CPG.
{Note] A member suggzested that "damage the unity of the

State" should read "lead to disintegration of the unity
of the Btate".

Chapter 7 The External Affairs of tho HKBAR

Article 1 Representative of the HKSAR may participate, as
members of delegations of the dovernment of the PRC, in
negotistiona at the diplomatic level directly affecting the HKSAR

conducted by the CPG.
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Article 2: The HKSAR may on its own, using the name "Hong Kong,
China", maintain and develop relations and conclude and implement
agreements with states, regions and relevant international
organigations in the appropriate fields, including the economic,
trade, financial and monetary, shipping, communications,
touristic, cultural and sporting fields.

Article 31 The HKSAR may send representatives to participate, as
members of delegations of the Government of the PRC, in
international organisations or conferences in appropriate fields
limited to states and affecting the HKSAR, or may attend in such
other capacity as may be permitted by the CPG and the
organisation or conference concerned, and may expregs their views
in the name of '"Hong Kong, China".

The HKSAR may, using the name "Hong Kong, China",
participate in international organigations and conferences not
limited to states.

The CPG ghall take the necessary stepg to ensure that the
HKSAR shall continue to retain its status in an appropriate
capacity in thoge international organisations of which the PRC is
a member and in which Hong Kong participates in one capscity or
ancther.

The CPG shall, where necessary, facilitate the continuea
participation of the HKSAR in an appropriate capacity in those
international organigations in which Hong Kong is a participant

in one capacity or another, but of which the PRC is not a member.
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Article &g The application to the HKSAR of international
agreementa to which the PRC is or becomes a party shall be
decided by the Central People's Government, in accordance with
the circumetances and needs of the HKSAR and after seeking the

views of the HKSAR Government.

International agreements to which the PRC is not a party but
which are implemented in Hong Kong may remain implemented in the
HKSBAR. The CP3 shall, as neceasary, authorise or assist the
HKSAR Government to make appropriate arrangements for the
application to the HSKAR of other »relevant international

agreemente,

Aprticle 5; The CPG shall authorise the HKSAR to iasue, in
accordance with lew, passports of the HKSAR of the PRC to all
Chinese nationals who hold permsnent identity cards of the HKSAR,
and travel documentg of the HKSAR of the PRC to all other persons
lawfully 1residing in the HKSAR. The above pasaports and
documentg ghall be valid for =11 states and regione sand shall

record the holder's right to return to the HKSAR.

The HKSAR dGovernment may apply dimmigretion controls on
entry, stay in and departure from the HKSAR by persons from

verious states and regiona.

Article 63 The CPG s8hall assist or authorise the HKSAR
Government to conclude visa abolition agreements with states or

regions.
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Article 73 The HKSAR may, ag necessary, establish official and
semi-official economic and trade missions in foreign countries,
reporting the establishment of such missions to the CPG for the

record.

Article 8: Foreign consular and other official or semi-official
migsgions may be established in the HKSAR with the approval of the
CPG.

Consular and other officlial missions established in Hong
Kong by states which have established formal diplomatic relations

with the PRC may be maintained.

According to the circumstances of each cage, consular and
other official missions of states having no formal diplomatic
relations with the PRC may either be maintained or changed to

seml-official miesions.

States not recognised by the PRC can only establigh non-

governmental institutions.

Chapter 9 The Interpretation and Amendment of the Basic Law of
the HKSAR

Article 23 The power of interpretation of the Basic Law shall be
vested in the NPC Standing Committee.

The courts in the HKSAR may, in adjudicating cases before
it, interpret those articles of the Basic Law which are within

the scope of the SAR's autonomy.
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If the NPC Standing Committee has made an interpretation of
an article of the Basic Law, the courts of the HKSAR shall in
applying wuch article follow the interpretation of the NPC

Standing Committee, However, Judgments previously given shall

not be affacted.

The NPC Standing Committee may consult the Basic Law
Committea of the HKSAR before giving an interpretation of +this

Law,

{Note] Members of this Subgroup were divided as to
whether in adjudicating cases before them, the courts
©of the HKSBAR could interpret only those articles of the
Basic Law which were within the scope of the SAR's
avtonomy. Some members considered that there need not
be a prescribed scopa. Others considered that it was
necessary to specify a scope.

Some members held that the phrase "within the scope of
the SAR's sutonomy" could be deleted 1if the last
sentence of paragraph 3 was amended to "Unless
otharwise specified by the NPC Standing Committee in
its interpretation, Judgments previocusly given shall
not be affected™. Some members pointed out that the
courts would encounter technical problems in
adjudication if the interpretation made by the NPC
Standing Committee waa restrospective; a member held
that it would affaect the power of final adjudication of
the HKBAR courts.

Some members suggested to combine paragraphs 2 and 3 of
this Article and express them as "The ccourts in the
HKSAR, in exerciging their Jjurisdiction within the
scope specified by this Law, may, when adjudicating
cases, give Judicial interpretation of those articles
of the Basic Law which are relevant to auch case. Such
interpretation will not affect the final interpretation
as may be given on the Basic Law by the NPC Standing
Conmittes." A member suggested to amend paragraphs 2
and 3 as follows: "The courts in the HKSAR may, when
adjudicating any case, make Judicial interpretation on
those articles of the Basic Law which are relevant to
such case. Such interpretation will not affect the
power of final interpretation of the NPC Standing
Committee.,"
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A member maintained that the HKSAR courte should have
the power to interpret all legal provisions implemented
in the territory; however, in interpreting national
laws that were applicable to the territory, the
Judgments and interpretations made by the NPC Standing
Committee or the Supreme People's Court should be
adopted,

A member proposed to asmend this Article as follows:
"The power of interpretation of the Basic Law shall be
vested in the NPC Standing Committee.

“The courts of the HKSAR, in exercising their
durisdiction within the ascope specified by this Law,
nay, when adjudicating cases, give Judicial

interpretation of those articles of the Basic Law which
are relevant to such case.

L £ 4 the NPC Standing Committee has made an
interpretation of an article of thae Basic Law, the
courts of the HKSAR shall in applying such article
follow the interpretation of the NPC Standing
Committee. (Note: The issue of retrospectivity is very
complicated and has yet to be examined,)

"The NPC Standing Committee may consult the HKSAR Basgic

Law Committee prior to its interpretation of the Basic
Law., "

Article 23 The power of amendment of the Basic Law shall be
vested in the NPC.

The power to propose smendment to this Law shall be vested
in the NPC Standing Committee, the State Council and the HKSAR.
Amendment proposals from the HKSAR shall be made to the NPC by
the HKSAR's delegates to the NPC after obtaining consent of not
less than two-thirds of the HKSAR delegates to the NPC, two-
thirds of members of the HKSAR legislature and the Chief

Executive of the HKSAR.

Before a proposal for amendment to this Law is put on the
agenda of the NPC, the HKSAR Basic Law Committee ghall first

study it and give advice on it.
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No .amendment to this Law shall contrsvene the established

basic policies of the PRC regsrding the HKSAR.

The

{Note] A member maintained that apart from the NPC
Standing Committee and the State Council which would
have the 1right to propose amendment, the HKSAR
legislature should alsc be given such a right to
Propose an amendment if the proposgsed amendment had the
approval of more than 75X of the members of the
legislature.

foregoing reporta are submitted to the plenary segsion

sxamination.

for

Subgroup on the Relationship between

the Central Government and the HKSAR
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PROGRESS REPORT OF THE SUBGROUP ON FUNDAMENTAL RIGHTS
AND DUTIES OF HONG KONG INHABITANTS

22 August, 1987

Mr Chairmen, Messrs Vice-Chairmen, snd Membere,

After the fourth plenary sessgion of the Drafting Committee,
the Subgroup on Fundamental Rights and Dutles of Hong Kong
Inhabitants held its elighth meeting on 17 April, 1987 in Beijing
to discuss the propoegals for major amendments to Chapter 3 raised
at the fourth plenary sgession. The Subgroup resolved to hold

another meeting for further discussion and revision regarding the

draft of Chapter 3.

The ninth meeting of the Subgroup was held on 12-13 June
1987 in Guangzhou. The meeting looked closely into the opinions
on Chapter 3 proposed at the fourth plenary session, The meeting
also received further opinions from some of the CCBL members and
other persong concerned 1in Hong Kong regarding the draft
provisions of Chapter 3. Taking into consideration opinions from

the various sources, members went over the provisions of Chapter

3 of the Basic Law one by one, and further amendments were made,

The following revised draft of Chapter 3 on the fundamental
rights and duties of HKSAR inhabitants ie submitted to the

plenary session for examination and approval.

Subgroup on Fundamental Rightse
and Duties of HKSAR Inhabitants



Chapter 3 Fundamental Rights and Duties of HKSAR Inhabitants
) {Ravised Draft of August 1987)

Article 13 HKSAR inhabitants include permanent inhabitants ana

non-permanent inhabitants.
{There are two proposals for amendment to paragraphs 2 and 3)

Proposal 1:

Hong Kong permanent inhabitants are:

(1) Chinese nationals who waere born in Hong Kong before or after

the establishment of the HKSAR:

(2) Chinese nationals who have ordinarily resided in Hong Kong
for =8 continuous period of at least seven years before or

after the establishment of the HKSAR}

(3) Persong of Chinege nationality who were born outside Hong

Kong of the inhabitants under sub-paragraphe (1) and (2);

(4) Non-Chinese nationals who have ordinarily resided in Hong
Kong before or after the establishment of the HKSAR for a
continuous period of at least seven years and who have taken
Hong Kong as their place of permanant residence before or

after the establishment of the HKSAR;

(5) Persons under 21 years of age who were born of the
inhabitants under paragraph (4) before or after the

establishment of the HKSAR; and
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(6) Persons who had the right of abode only in Hong Kong before

the establishment of the HKSAR.

The above-mentioned inhabitants shall have the right of
abode in the HKSAR and be qualified to obtain permanent identity

cards in accordance with the laws of the HKSAR.

Hong Kong non-permenent inhabitants are persons other than
the above-mentioned six categories of persons; they may reside in
the HKSAR but are not qualified teo obtain permsanent identity

cards in accordance with the laws of the HKSAR.

Proposal 23

Hong Kong permanent inhabitante are the following categories
of persone who have the right of abode in the HKSAR and are
qualified to obtain permanent identity cards in accordance with

the laws of the HKSAR:

(1) Chinese nationals who were born in Hong Kong before or after

the establishment of the HKSAR;

{(2) Chinese nationals who have ordinarily resgided in Hong Kong
for a continucus period of at least seven years before or

after the egtablishment of the HKSAR;

(3) Persons of Chinese nationality who were born outside Hong

Kong of the inhabitants under sub-paragraphe (1) and (2);
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{(4) Non-Chinese nationals who have ordinarily resided in

Kong before or after the establishment of the HKSAR for

Hong

continuous period of at least seven yeare and who have taken

Hong Kong as their place of permanant residence before

after the establishment of the HKSAR;

(5) Persons under 21 years of age who were born of

inhabitants under paragraph (4) Dbefore or after

establishment of the HKSAR: and

or

the

the

(6) Persons who had the right of abode only in Hong Kong before

the establishment of the HKSAR.

Hong Kong non-permanent inhabitants are perscons who
qgqualified to obtain Hon§ Kong identity cards but do not have
right of abode.

{Note])

1. The term '"temporary inhabitants" is
"non-permanent inhabitants'".

amended to

2. Members unanimously agreed that Hong Kong
41nhabitants were differentiated from other persons
by the fact that the former were qualified to
obtain Hong Kong identity cards while the latter
were not. In accordance with the laws of the HKSAR,
Hong Kong inhabitants under eleven years old are
qualified <to obtain permanent identity cards or
Hong Kong identity cards, as the cese may be, but
they are not required to do &o. Ag to ‘other
persons", they are not qualified to obtain either
of the sabove-mentioned identity cards under the
laws of the HKSAR.

3. The two proposals regarding permanent inhabitants
in this Article sre identical in- meaning: their
difference ia in expression. The former first
lists the gix categories of persons contained in
Annex I (XIV) to the Joint Declaration before
specifying that they have the right of abode and
are qualified to obtain permanent identity cards.
The latter proposal ig expressed in the same way as
the Joint Declsration and it is stylistically
congistent with the paragraph on "non-permanent
inhabitants". 2g

are

the

Article

nationality,

education level,

the law.

{Note]
amended to "religion, belief".

2: Hong Kong inhabitants, irrespective of

race, ethnic, sex,

and financial condition,

"Religious belief" of the original Article is
"Belief" also 4includes

"political belief".

Article 3:

yesars

for election in accordance with law.

[Note)

1.

After reconsideration, 21 years of age is
preferred as the age for entitlement to vote.

still

Thig Article lays down a general provisgion for the
inhabitents' rights to vote and to stand for
election. But there may be other specific
provisions under the law e.g. the age and residence
requirements for candidates for the Chief Executive
as prescribed by law. Hence, the phrase ''in
accordance with law" should be retained.

According to the provisions under the Constitution
of the PRC and the Nationality Law of the PRC, the
concept of "nationals of the HKSAR of the PRC"
should not be adopted.

A member expressed that Hong Kong permanent
inhabitants who were not of Chinese nationality
should not have the rights to vote and to standa for
election. After further atudy, the present Article
is found to be consistent with the following
provision under the Joint Declaration: "The
government and legislature of the Hong Kong Special
Administrative Region shall be composed of local
inhabitants."
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occupation, religion, belierf,

ehall be eqgual before

Hong Kong permsnent inhabitants who have attained 21

of age shall have the right to vote and the right to stand



‘Article A3 Hong Kong inhabitants ahall, in accordance with law,
have
(1) freedoms of speech, of the press and of publication
(2) freedom of association, freedom tS form and Jjein trade
union and freedom to strike; and
(3) freedoms of assembly and of demonstration.
[Note] In the discussions of the Subgroup, two

proposals for amendment to this Article were raised:

Proposal 13
Amend "Hong Kong inhabitants ghall, 1in accordance with
leaw, have..." to "Hong Kong inhabitants shall have...."

Proposal 2:

Amend "Hong Kong inhabitants shall, in accordance with
law, have...." to "The HKSAR shall, in accordance with
law, ensure that Hong Kong inhabitants have...."

Article 5: The personal liberty of Hong Kong inhabitants shall

not be violated.

Hong Kong inhabitants shsall not be unlawfully arrested,
detalned or imprisoned. Unlawful deprivation or limitation of the
personal liberty of any inhabitant 4in sany way shall be
prohibited. Unlawful search of the person of any inhabitant shall

be prohibited.

Article 6 The home and other premigses of any Hong Kong
inhabitant shall not be violated. Any unlawful search or unlawful
entry into the home or other premises of any inhabitant shall be

prohibited.
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Article 7: Freedom of communication and secrecy of communication
of Hong Kong inhabitants shall be protected by law. Any
department or individual shall not for any reason infringe wupon
the freedom of communication and secrecy of communication of any
inhabitant save that the relevant organisation may inspect
communication according to the procedure as prescribed by law
which 18 necessary for the purposes of maintaining publice
security and investigation of crime.

[Note] *"Correspondence™ is amended to "ecommunication"
to cover a broader scope.

Article 8: Hong Kong inhabitants shall have the freedom of
movement within the HKSAR and the freedom of emigration to other
countries or territories, and Hong Kong inhabitants who hold
valid travel documents shall have the freedoms of travel and of

departure and entry.

Article 9 Hong Kong inhabitants ghall have the freedom of

belief.

Hong Kong inhabitante shall have the freedom of religiocus
belief and the freedome to spread religions and to hold and

participate in religioue activities in public.

{Note]

1. "Hong Kong inhabitants have the freedom of other
beliefs" is amended to "Hong Kong inhabitante shall
have the freedom of belief'" and 18 stated as
paragraph 1.
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2. "Hong Kong inhabitants shall have the freedom of
religious belief and the freedoms to spread
religions and to hold and psrticipate in religious
activities in public" is stated &8s paragraph 2.
"To believe 1in religions™ 1is amended to "of
religious belief".

Article 10t Hong Hong inhabitants shall have the freedom of

cholice of occupation.

Article 113 Hong Kong inhabitants shall have the freedoms of
academic research, of literary or artistic creation and of other

cultural activities.

Article 123 Hong KXong inhabitants shall hsve the right to
confidential lezal advice, accesg to the courts, prompt
protection of hils lawful rights and interests by lawyers of his
own choice, representation in the courts by lawyers of his own

choice and to obtain judicial remedies.

Hong Kong inhabitants shall have the right to challenge the
actions of the executive or members of the executive personnel in

courts.

[Note] Whether Hong Kong inhabitants shall have the
right to challenge the actions of Central State organs
or thelr personnel in courts has yet to be decided
after further study with the Subgroup concerned.

Article 13: Hong Kong inhabitants shall have the right to enjoy

social welfare. The welfare of labour shall be protected by law.
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Article 18: Hong Kong inhabitantes' freedom of marriage and right

to raise a8 family freely shall be protected by law.

Article 15: Hong Kong inhabitants shall have all other rights and

freedoms which are ensured by the laws of the HKSAR.

The rights and freedoms of Hong Kong inhabitants shall not
be restricted save as prescribed by law and neceggary to protect
national security, public order, public safety, public health,

public morales or the rightsg and freedoms of others.

[Note]
1. The following is8 added to paragraph 2 as & result
of an expressed opinion: "and necessary to protect

«es.. Of others".

2. In the discussions of +the Subgroup, a member
proposed to delete the expression "in accordance
with law" in Article 4 and to amend paragraph 2 of
this Article as follows: "Hong Kong inhabitants, in
exercisging their righte and freedoms, shall not
infringe upon national security, public order,

public health or the rights and freedoms of
others."

Article 16: The provisione of the Internstional Covenant on
Ccivil &and Political Rights and the International Covenant on
Economic, Social and Cultural Righte as applied to Hong Kong

shall be enforced in accordance with the laws of the HKSAR.

Article 17: The lawful and traditional rights and interests of
the indigenous "New Territories" inhabitants shall be protected

by the HKSAR.

34



{Note]

1. According to the expression in the Joint
Declaration (Chinese text), the term “"New
Territoriea" is in quotation marks.

2. The expression "lawful rights and interests" is
emended to "lawful and traditional »rights and
interests”.

Article 18: Persons in the HKSAR other than Hong Kong
inhabitants shall, 1n accordance with law, have the rights and

freedoms of Hong Kong Inhabitants as stipulated by this Chapter.

{Note] A members proposed that this Article be amended
as follows: "Persons other than Hong Kong inhabitants
shall, in accordance with law, have the rights and
freedoms of Hong Kong inhabitants ag stipulated by this
Chapter (save for the right to vote and the right to
stand for election)". After study by the Subgroup, it
was found that, apart from the rights to vote and to
stand for. election, "other persons'" would not have
other rights such as the right to freedom of entry into
Hong Kong. Consequently no amendment has been made to
the original Article.

Article 191 Hong Kong inhabitants and all other persons in the

HKSAR shall have the duty to abide by the lawe of the HKSAR.

PROGRESS REPORT OF
THE SUBGROUP ON POLITICAL STRUCTURE

22 August 1987

Mr Chairman, Meesrs Vice-Chairmen, and Members,

The Subgroup on Political Structure have held gix meetings
since the third plenary session of the Drafting Committee in
December 1986 to draft the provisions of Chapter 4§ of the Basgic
Law ~- "The Political Structure of the HKSAR". Members have
conducted conscientious study and discussion for the pagt nine
monthes. Apart from the relatively complicated issues, most of
the preliminary provisions of Chapter U were drafted. In
addition, our Subgroup has preliminarily discussed Article 2 of
the Appendix to the Basic Law. The progreses of our Subgroup for

the past nine monthe 1s reported as follows:

Qur Subgroup held dte fifth meeting in Beijing 1in the
afternocon of 3 December 1986, The meeting mainly dismcu=sed the
work schedule of the Subgroup and adopted the principle of
"resolving the easier issues first" in the drafting process.
According to this principle, the Subgroup further decilided to
first discuss the preliminary provisions regarding the Judiecial
organs (Section 4), regional organigatione (Section 5), and the
public service (Section 6) of Chapter 4 of the Basic Law. To
speed up our work, the meeting entrusted several members with the
responsibility of drafting specific sectlions to be discussed at

the Subgroup meetings. 35



From 12 to 14 February 1987, our Subgroup held its sixth
meeting in Kunming where Mr Simon Li, Ms Maria Tam, Mr Szeto Wah
submitted the draft provisions regarding the sections on the
Judicisl organe, regional orgenisations, and the public service
as well as views expressed thereon. Members discussed these
provisions and completed the first draft on the Jjudicial organs
and the publiec service: on the draft regarding regional

organisations, members' views were not very much divided either.

The Subgroup held its seventh meeting on 16 and 17 March
1987 in Guangzhou. Ms Liu Yiu Chu and Ms Maria Tam submitted the
first draft of Article 2 of the Appendix to the Basic Law and the
section on regional organisations respectively. The meeting
continued with ,the discussion on the provisions of the last three
sectiong under Chapter 4, and completed the gecond draft on the
Judicial organs and the public service and the first draft on
regional organisations. After the discuesion members held that
since Article 2 of the Appendix which dealt with the continuead

validity of previoug laws and legal documents after 1997 wase

rather complicated, further study was required.

Our Subgroup held 1te eighth meeting In Beijing in the
afternoon of 17 April 1987, following the fourth plenary session
of the Drafting Committee. The work arrangements after the

fourth plenary esession was discussed and decided upon.

The ninth meeting of our Subgroup was held in Guangzhou from
9 to 11 June 1087, The meeting continued to discuss the

provisions under the sections on the judicial organs, regional
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organisations, and the public service. The meeting also

preliminarily discussed the draft sections on the chief

executive, the executive suthorities, and the legislature
prepared by Mr Xiao Weiyun. After the meeting, the following
drafts were ready: the first draft on the chief executive, the

executive authorities, and the legislature; the third draft on
the Judicial organs and the public service; and the second draft

on regional organisations.

From 31 July to 3 August 1987, we held ocur tenth meeting in
Guangzhou to further discuss the provisions of the Bix sections
under Chapter 4 and passed the progregs report to be submitted to

the fifth plenary session of the Drafting Committee.

Our Subgroup and the Subgroup on the Relationship between
the Central Government and the SAR have held two joint meetings
in March and August 1987 in Guangzhou. The legal experts of the
two Subgroups have also held two joint meetinge to discuse the

Juriediction of the HKSAR courts.

The following preliminary provisions drafted by Our Subgroup

are submitted for the scrutiny of the plenary session.

Subgroup on Political Structure
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Chapter i The Political Structure of the HKSAR
(piscussion Draft)

Section 1 The Chief Executive

Article 1: The Chief Executive of the HKSAR shall be the head of
the HKSAR and s8hall be accountable to the Central People's
Government and the HKSAR in accordance with the provisions of

this Law.

[{Note] A member proposed that the phrase "in accordance
with the provisions of this Law" be deleted. With
regard to the phrase "the head of the HKSARY, & member
proposed to add the word "pupreme' before the word
"heaa". A member suggested that "the Central People's
Government and the HKSAR"™ should read "the Central
People's Government and the HKSAR Government",

Article 2: The Chief Executive of the HKSAR shall be a Chinese
national who 1ie a permanent inhabitant of the HKSAR of not lese
than L0 years of age and having ordinarily resided in Hong Kong
for a continuous period of 20 years or more.

[Note] With regard to the age of the Chief Executive,

a member considered that it should not be less than 40.

Another member considered that it should be not 1less

than 35. Some members held that the period of
continuous residence should be 15 years.

Article 3: The selection of the Chief Executive (has yet to be

drafted).

Article U4: The term of office of the Chief Executive shall be 5

years and may be extended once.
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Article

[Note] A member held that the term of office should be
4 years and could be renewed twice. Some members were
of <the opinion that the term of office of the Chief
Executive should be considered in relation to the term
of office of the members of the legislature,. Some
members coneidered that the term of office of the Chief
Executive and that of the legislators should coincide.

following powers:

(1)

(2)

(3)

(4)

To represent the HKSAR;

[Note] A member held that it should read "to represent
the HKSAR Government".

To lead the HKSAR Government;

{Note] Members considered that the mesaning of the term
denoted by "Government" should be consistent throughout

this Chapter. Some members held that "“Government"
referred to the executive authorities, whereas some
members maintained that '"Government" should be
understood 1in the general sense. The majority of
members agreed to determine the meaning after further
study but for the time being, the meaning of

"Government" in the general senee should be adopted for
the drafting of the provisions of this Chapter.

A member held that if the meaning of "Government" in
the genersl sense was adopted, this clause should read
"to lead the executive authorities of the HKSAR",

To be regponsible for implementing this Law and other

which, in asccordance with this Law, apply to the HKSAR;

[Note] Some members held that this clause sghould be
included 1in Article 1.

To assent to or withhold his assent to laws passed by
legislature, and to sign and promulgate laws;
[Note] A member maintained that the Chief Executive

should not have veto power over the laws passed by the
legislature and that his signing of the lawe was only a

formality. A member held that any law which the Chief
Executive did not approve could be referred back to the
legislature for reconsideration. If it was passed by

a 2/3 majority of the legislature, the Chief Executive
had to sign it or dissolve the legislature (see the
note of Article 8 under Section 3).
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(5)
(6)

(7}

(8)

(9)

(10)

To decide policies and issue executive orders;

To nominate principal officiale, and report to the Central
People's Government for appointment; to employ advisers
(corresponding to Secretary level or above) with the
approval of the Central People's Government:

[Note] A member proposed the latter part of the
clause: "to employ advisers.....Government" be deleted.
A member proposed to add "according to the procedure
prescribed by law" before " with the approval of the
Central People's Government', whereas another member
deemed 1t unnecessary to add such a phrase ag the
approval by the Central People's Government would be
all that was required as far ss the procedure wae
concerned.

A member considered that provisions should be made for
the removal of principal officials and advisers above
the Secretary level.

To appoint or remove public servants according to the
procedure prescribed by law:

[Note] Some membere considered that the phrase
"according to the procedure prescribed by law" was
unneceggary. A member proposged to replace the phrase
with "in accordance with the provisions under this
Law",

To appoint or remove judges of the courts at variocus levels
in accordance with the provisione under this Law;

[Notel Some members suggested that this clause to
read: "to appoint or remove Jjudges of the courts at
various levels in accordance with procedures
established, Some members suggested that it should be
rewritten as "“to appoint or remove judges of the courts

at various level',

To execute the instructione given by the Central People's
Government in respect of matters provided by this Law;

To represent the HKSAR to deal with external affairs and
other affairs as authorised by the Central People's

Government;
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(11)

(12)

(13)

(14)

To propose or refuse to propose that the legislature accept
any petition or motion, 1inecluding those regarding taxation
or appropriation of government revenue;

{Note] A member held that this power should be
exercised by the president of the legislature.

To &allow or refuse to allow the appearasnce of persons
concerned before any committee under the legislature to
testify or give evidence;

[Note] Some members held that this power should be
vested with the president of the legislature. Some
members proposed to amend "the persons concerned" to
"any government official". A member noted that the
scope within whiech testimony was to be made and
evidence given should be further studied.

To dissolve the legislature with the approval of the Central
Government; and

[Note] A member held that the Chief Executive should
resign upon dissolving the legislature.

To pardon or remit the punishment of persons convicted of
criminal offences.

{Note] In addition, gome members maintained that the
Chief Executive shall be the president of the
legislature and this Article should contain such
clause. But some members opposed to 1it. The majority
of member agreed that this issue should be further
studied.

Article 6: When the Chief Executive of HKSAR 1ig unable to
perform the functions of his office, the Secretary-General (Chief

Secretary) shall assume his duties.

[Notel Some members held that there should be a 1list
indicating, in order of priority, the persons eligible
to assume the Chief Executive's duties when the Chief
Executive was unable to perform his functions. A
member held that it was unnecesgsary to specify the
person here ag that person should be designated by the
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Chief Executive as and when necesgsary. A member
proposed that the post of Deputy Chief Executive be
c¢reated! but the majority of membersg objected to the
proposal.

Article 7: The Chief Executive of the HKSAR sghall not

advantage of his office to seek personal benefites.

[Note] Some members proposed that the Chief Executive
should take an oath of allegiance ¢to the Central
People's Government and the HKSAR, and that he should
abide by the law. The clause "shall not take advantage
of hig office to seek personal benefits" should be
replaced with "shall perform his duties
conscientiousliy". Resgtrictions on the employment of
retired Chief Executives and principal officials have
yet to be discussed.

Article 8: The Executive Asgembly (tentatively named) shall

body for assisting the Chief Executive in policy-making.

Article 9:

by the Chief Executive from among principal officials,

the

{Note] A member proposed thaet the provisions regarding
the Executive Assembly be contained in the section on
the executive authorities. A member obJected to the
establishment of an Executive Assembly.

legislature and members of the public, and reported to

Central People's Government for appointment.

[Note] Some members held that the legislators who were
to eit on the Executive Assembly should be selected
from among members of the legislature themselves,
whereas members of the public who were to sgit on the
Executive Agsembly should also be approved by a
majority of members of the legislature. A member
maintained that 1if the legislators in the Executive
Assembly were not selected through thie process, there
should not be any legislators sitting on the Executive
Assembly, AB to the size of the Executive Assembly and
the proportion of its various types of members, it was
agreed that further study would be held. A member
held that members of the Executive Assembly need not be
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take

be a

Members of the Execcutive Asgembly shall be nominated

members of

the

Article 10:

Executive.

reported to the Central People's Government for
appointment. Some members considered that the Chief
Executive could remove any member of the Executive
Assembly who was guilty of serious crime, misbehaviour,
neglect of duty or inability to perform his functions.

If the Chief Executive did not accept the advice

the majority of members of the Executive Assembly, he shall

People's Government for the record.

[Note] A member proposed that the second sentence be
deleted. A member held that it would be sufficient
just to put the reasons on record without reporting
them to the Central People's Government.

Assembly shall not exceed 5 years.

[{Note] A member held that the term of office should
not be fixed but should be at the discretion of the
Chief Executive, Some members maintained that the term
of office of any member of the Executive Agsembly
ghould not exceed that of the Chief Executive who
nominated him,. .

Article 12: Members of the Executive Asgembly shsll take an

of sllegiance to the HKSAR.

Article 13: The HKSAR &hall retain an anti-corruption

accountable independently to the Chief Executilve,

Article 14: The system of advisory bodies to be established

the Chief Executive sghall be maintalned.
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The Executive Assembly shall be chaired by the Chief

of

put

record the specific ressong and report them to the Central

Article 11i: The terme of office of members of the Executive
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[{Note] 1In sddition, some members suggested adding the {Note] Members held that principal officials should

following article to this section: "An advisory body generally be selected from public servants but could
comprising advisers above Secretary level may be also be selected from outaside the public service. The
established to carry out the functions conferred by terms of employment for principal officials of the
this Law." . latter kind should be equivalent to those of the
contract staff in the public service; such prinecipal
officale should leave the public service upon
completion of their terms of office. Deployment of
Section 2 The Executive Authorities principal officials and expansion of the establishment
of principal offlcials should be approved by the
Central People's Government. There should be clear
Article 1: The (has yet to be named) of the definition as to what grades of officiale would be
considered principal officisle. Regarding the period of
HKSAR eshall be the executive authorities of the HKSAR. continuoue residence in Hong Kong required of principal
officisle, there were proposals for 10 years and 20
yesrs; some members held that i1t should not be
The head of the executive authorities shall be the Chief stipulated at all.
Executive of the HKSAR.
{Note] There are variocus suggestions ae to what the Article 3: The executive authorities of the HKSAR shall exercise
executive authorities of the HKSAR should be called. A
member proposed to call it the "Executive Department",. the following functions and powers:
Some members proposed to c¢all it the "Executive .
Commission", A member proposed to call it the
"Executivé Management Department™ or the "Executive (1) To submit proposals on policies to the Chief Executive;

Management Council'".

(2) To implement executive decisions and to administer executive
Some members held that the executive authorities should

include specific executive post/organe such as the affailre in accordance with the provisions under this Law;
Chief Executive, the Executive Assembly and the
Government Secretariat. Some members noted that the (3) To draw up and present budgets and f£inal accounts; and
Executive Assembly was an advisory body to the Chief
Executive and should not be considered part of the (4) To formulate and present bills and motions.
executive authorities. A member held that the head of !
the executive authorities should be the Chief Secretary. [Note] A member held that 1f the executive authorities
only referred to those organs with executive functions,
the second clause should read: "with the approval of
the Chief Executive, to implement executive decisions
Article 2: Principal officials of the various departments of the and administer executive affairs in accordance with the
provigiong under this Law". The majority of members
HKSAR executive authorities shall be nominated by the Chief were of the opinion that "bille" also referred to

“subsidiary legislation".
Executive of the HKBAR and reported to the Centresl People's

Government for appointment.

Article ' A prosecuting authority under the executive
Principal officials of the HKSAR shall be Chinese nationals authorities of the HKSAR shall independently deal with criminal
and Hong Kong permanent inhabitants who have ordinarily resided prosecutions free from any interference.

in Hong Kong for a continuous period of 15 years or more.
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Article 5: The executive authorities shall abide by law and
shall be accountable to the legislature of the HKSAR: it shall
implement the laws which take effect after having been passed by
the legiglature; it ehell eubmit periodic reports to the
legislature; it shall answer queries by members of the
legislature; and taxation and public expenditure are subject to
approval by the legislature..

[Note] Some members objected to the use of a colon

after the phrase "accountaeble to the 1legislature" on

the ground that "accountability'" wae not confined to

the contents lisgted in the provision, and proposed that

the following be included: "to be monitored by the

legislature” and "the Chief Executive and any principal

official may be subject to impeachment or vote of non-

confidence by the legislature in accordance with law",
But the majority of membere opposed to this opinion.

.

Article 6: The system of advisory bodles to be established by

the executive authorities shall be maintained.

Section 3 The Legislature

Article 1: The (has yet to be named) of the

HKSAR £hall be the legislature of the HKSAR.

Article 2: The composition and method of formation of the HKSAR

legislature (has yet to be drafted).

Article 3: The terms of office of members of the HKSAR

legislature shall be 4 years.
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Article 4: The selection of the president of the HKSAR

legislature (has yet to be drafted).

Article 5: The quealifications for the president of the HKSAR

legislature (has yet to be drafted).

Article 6: The HKSAR legislature shall exercise the following

functionas and powers:

(1) To enact and amend laws in accordance with the provisions
under thie Law and the procedure prescribed by law;
[Note] A member suggested to add "propose bills and"
after "To". But some members objected to this
suggestion and held that if the Basic Law provided for
the proposal of bills by members of the legislature,
specific restrictions should be laid down in accordance
with the present practice.

(2) To examine and page the budgets and final accounte as
proposed by the executive authorities:

(3) To approve taxation and public expenditure;

(4) To receive the administrative report of the executive
authorities;

(5) To qQuestion the work of the executive authorities:
[Note] A member proposed thsat this clause be amended as
follows: "To examine sand question the work of the
executive authorities."

(6) To receive complaints from Hong Kong inhabitante; and

(7) If the Chief Executive is guilty of serious breach of law or
dereliction of duty, with a motion proposed by 1/3 of the
members of the legislature and passed by 3/4 of the members
of the legislature, the legislature may submit a proposal to

impeach the Chief Executive. Such & proposal shall be

reported to the Central People's Government for decisilon.
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Article 7@ The quorum for meetings of the legislature shall be

[Note] A member held that the number of members
required for moving an impeachment motion should be 1/4
of the legislature, and for the passage of the motion,
a 2/3 majority should be sufficient. A member
suggested that the legielature could impeach any
principal official with a simple majority. Another
member suggested that the legislature could pasg s vote
of non-confidence against the executive or sny
principle official, But the msjority of members
objected to the suggestion.

[Note]l] In addaition, a member proposed to include the
following clause: "With the approval of the chief
executive, committees under the legislature may summon
the perasons concerned to appear before them to testify
and to give evidence." A member proposed that a clause
providing for the establighment of standing committees
and gelect committees be added to this Article. But a
member held that these contents should be covered by
the standing orders of the legislature.

at least half of its total membership.

bill

than

law.

Article 8:

take effect after it has been signed and promulgated by the Chief

Unlees otherwise provided under this Law, the passage of any

or motion in the legislature shall require the votes of more

half of its members present at the meeting.

The work procedure of the legislature shall be prescribed by

[Note] Some members suggested that the quorum could be
less than half of the membership: if a large quorum was
required, 1t would not be easy to convene a meeting.

Executive.

[Note] Some members suggested that any bill against
publie interest could be referred back to the
legislature by the Chief Executive for reconsideration.
Some members proposed that the Chief Executive should
sign the bill within one year or refer it back to the
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A law passed by the legisliature of the HKSAR may only

legislature within six months; the bill would not take
effect i1f it wae not signed within the one-year period.
Some members maintained that any bill which was not
signed by the Chief Executive within the one-year
period should take effect automatically.

Article 9: Members of the legislature shall not be legally

liable for speeches made at meetings of the legislature.

Article 10: Members of the legislature shall not be subject to
arrest during or on their way to meetings of the legislature.

[Note] A member noted that at present any Legislastive
Councillor of Hong Kong who was guilty of a c¢riminal
offence wag not liable to arrest only during meetings
of the legislature.

Article 11: Members of the HKSAR legislsature shall abide by law
and take an ocath of allegiance to the HKSAR.

[Note] In saddition a member guggested that the
accessibility to meetings and minutes of the
legislature, and the honoraria for legislators should
be provided for under this Section. But some members
held that these contents should be covered by the
standing orders of the legislature instead.

Some members proposed that provigione should be made in

this Law to deal with members of the legislature guilty
of breach of law or dereliction of duty.

Section 4 The Judicial Organs

Article 1: The Judicilal organs of the HKSAR ghall be the HKSAR
courts at various levels which exercise the Judicial power of the

HKSAR.

50



Article 2@ The court of final appeal, & supreme court, regional
courts, magistrate's courts and other special courts shall be
established in the HKSAR. The supreme court shsll comprise the

court of appeal snd the high court.

The judicial system previously practised in Hong Kong =shall
be maintained except ~for those changes consequent upon the

egtablishment of the court of final appeal of the HKSAR.

Article 3: The power of final adjudication of the HKSAR shall be
vested in the court of final appesal in the HKSAR, which may as
required invite judges from other common law jurisdictions to sit
on the court of final appeal.

[Note]l] A’ member noted that this Article could be
referred to in the note of Article 6 of Chapter 2.

Article U4: The terms of reference of the courts of the HKSAR at
various levels shall be prescribed by the laws of the HKSAR.

[Note) A member held that the terme of reference of
the HKSAR courts would be prescribed by this Law and
other laws. This Article should be further deliberated
after the provision on Jurisdiction was laid down.

Article 5: The jurisdiction of the HKSAR courts (has yet to be
drafted).

[Note] The eight legal experts from the Subgroup on the
Relastionship between the Central Government and the SAR
and the Subgroup on Political Structure produced a
draft of this Article after their study. The Joint
conference of the two subgroups endorsed the draft in
principle but considered that its wording had yet to be
refinedq:
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"Except for cases relating to defence and foreign
affaire and the executive acts of the Central
Government over which the HKSAR courts, in accordance
with the previous legal system in Hong Kong, do not
have jurisdietion. the courts of the HKSAR ghall enjoy
the power of adjudication for all other cases in the
HKSAR.

“"Where a question vrelating to defence and foreign

affairs, or the executive acts of the CPG 1s raised in
any proceedings before the courts of the HKSAR, the
Chief Executive shall be consulted , &and a certificate

by the Chief Executive regarding such a question shall
be binding on the courts."

"Prior to the issue of the above-mentioned certificate,
the Chief Executive ghall obtain a certificate from the
Standing Committee of the National People's Congress or
the State Council".

wWith regard to the foregoing provision, a8 member was
not satisfied with the expression "executive acts of
the Central Government". A member held that study

should be carrled out at a later date as to how to deal
with cases of treason or what would happen when the
HKSAR courts went beyond the Juridiction provided by
this Law.

Article 6: The courts of the HKSAR 8hall declde cases in
s/

accordance with the laws of the HKSAR and may refer to precedents

in other common law jurisdictions.

[Note] A member suggested that "the laws of the HKSAR"
should read "the laws applicable to the HKSAR.Y

Article 7: Judges of the HKSAR courte shall be appointed by the
Chief Executive of +the HKSAR acting in accordance with the
recommendation of an independent commission composed of 1local
Judges, persong from the legal profession and other eminent
persons.
[{Note] Judges of the HKSAR courts refer to district
court judges or above. Other judicial officers include
magistrates and presiding offers at other

special tribunails. Other personnel working i the
Judiciary are congidered public servants.
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Article 8: The <Chief Executive of the HKSAR may, acting in
accordance with the recommendation of a tribunal appointed by the
chief judge of the court of final appeal, consipting of not fewer
than three local judges, remove a judge of the HKSAR courts for
inability *to discharge the functions of hie office or for

misbehaviour,

Article 9: In addition to the preceduree prescribed by Articles 7
and 8, the appointment or removal of chief judges of the court
of ¢final appeal and of the supreme court of the HKSAR s8hall be
made by the Chief Executive with the consent of the HKSAR
legislature and reported to the Standing Committee of the
National People's Congress for the record.

Article 10: The previous system of appointment and removal of
Judicial officers other than Judges of the HKSAR shall be

maintained.

Article 121: Judgeg and other Jjudicial officers of the HKSAR
shall be chosen by reference to their judicial and professional
qualities and may be recruited from other common law

Jurisdictions.

Article 12: Judges and other Judicial officers serving in Hong
Kong before the establishment of the HKSAR may vremain in
employment and retain their seniority with pay, allowances,
benefits and conditions of service no less favourable than

before. 53

Article 13: The HKSAR Government shall pay to judges and other
Judicial officers who retire or leave the service in compliance
with regulations, as well as those who have retired or left the
service before the establishment of the HKSAR, or to their
dependants, all pensions, gratuities, allowances, and benefits
due to them on terms no less favourable +than before, and

irrespective of their nationality or place of residence.

Article 14: The courts of the HKSAR shall exercise judicisal power
independently and free from any interference. Members of the
Judiciary shall be immune from legal action in respect of their

Judicial functions.

Article 15: The principle of the Jury system previously

practised in Hong Kong shall be maintained.

Article 16: In respect of the conduct of criminal or civil
proceedingse in the HKSAR, the principles previously applied in
Hong Kong and the rights previously enjoyed by partiee to the
proceedings shall be maintained.

[Note] Some members introduced the principles

applicable to criminal proceedinge in Hong Kong and the
righte enjoyed by defendants at present. See appendix.

Article 17: The HKSAR may, through consgultation, maintain
Judicial 1inks with and, in accordance with law, render co-
operation to the Jjudicial organs in other parts of the country.

[Note] Some members maintained that the words "in
accordance with law" should be deleted.
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Article 18: Under the assistance or authorisstion of the Central
People's Government, the HKSAR Government may make sappropriate
arrangements for reciprocal juridical assistance with foreign
states.
[Note] 1In addition, & member noted that the present
notary system was both a juridical issue and an issue
which involved external affalrs. After the
establishment of the HKSAR, the appointment of notary
publice should be made by the Central Government. It
wag hoped that the Central-SAR Relationship Subgroup,
and thig Subgroup would study how this issue should be
resolved.
A member proposed that the financial independence of

the Judiciary should be 1laid down as a separate
article. This proposal has yet to be discussed.

.

Section § Regiocnal Organisations

Article 1: Regional organisations which are not of the nature of
local orgensg of political power may be established in the HKSAR,
to be congulted by the HKSAR Government on district
adminigtration and other matters, or to be responsible for the
provision of services in the fields of culture, recreation,
environmental health, etc.

{Note] Members held that if the present three-tier

structure was retained, district boards should still be
district consultative bodies.

Article 2: The specific powers and functions of the regional

organisations and their composition shall be prescribed by law.
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Section 6 Public Service

Article 1: Public servants serving in all government departments
of the HKSAR shall be permanent inhabitants of the HKSAR except
otherwise provided in Article 4 of this Section and thoge below a
certain salary point as prescribed by law.
Public servants shall perform theilr duties congecientiougly and be
respongible to the HKSAR Government.

[Note] This Subgroup has discussed for a number of

times the definition of '"public servants" but no
appropriate conclueion has been reached yet.

Article 2: The HKSAR Government may on its own employ public
servants at all level within government departments except for
those principal officials specified in this Law.

[Note] A member suggested that if this Article repeated

the provisions under other Chapters or Sections, it
should be omitted here,

Article 3: Public servants serving in all government
departments before the establishment of the HKSAR, including the
police departiment, may &all remain in employment and retain thei:
seniority with pay, allowances, benefits and conditions of

service no less favourable than before,

Article 4: The HKSAR Government may employ British and other
foreign nationals previously serving in the public service in
Hong Kong, and may recruit British and other foreign nationals
holding permanent identity cards of the HKSAR to serve as public

servants at all levels, except as heads of major governiient
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departments (corresponding to branches or departments at
Secretary level) including the police department, and ag deputy

heads of some of those departments.

The HKSAR Government may algo employ British and other
foreign nationals as advisers to government departments and, when
there 1is a need, may recruit qualified candidates from outeide
the HKSAR to professional and technical posts 1in government
departments. The above foreign nationale shall be employed only
in their individusl capacities and, 1like other public servants,
shall perform their duties conscientiously and be responsible to
the HKSAR Government.

[Note] Members héld that the "heads of sgome major

governments” and '"deputy heads of some of those
departments'" should be clearly defined.

Article 5: The HKSAR Government shall pay to the public servants
who retire or leave the service in compliance with regulations,
as well ag those who have retired or left the service in

compliance with regulatione before the establishment of the

HKSAR, or to their dependants, all vpensions, gratuities,
allowances, and benefits due to them on terms no lesgs favourable
than before, and irrespective of their nationality or place of
reeidence.

Article 6: The appointment and promotion of public servants

shall be on the basis of qualifications, experience, and ability.
Hong Kong's previous system of recruitment, employment,

assessment, discipline, training, and management for the publie
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service (including special bodies for appointment, pay, and
conditions of service) shall, save for any provisions providing
privileged treatment for foreign nationals, be maintained.

[Notel] A member maintained the following should be
added at the end of this Article: "The HKSAR
Government may develop and improve the above system in
the light of actual conditions in order to promote the
efficiency of work and the qualities of public
servante, "
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APPENDIX:

According to some members, the principlee applied in criminal

Note on Article 16 of Section &
(The Judicial Organs) of Chapter &

proceedings and the righte enjoyed by defendante at present in
Hong Kong include the following:

In the determination of any criminal charge against him, or
of his rights and obligations in a guit at law, everyone
shall be entitled to & fair and publlic hearing by a
competent, independent, and impartial tribunal established
by law;

The presgs and the public may be excluded from all or part of
a trial for reasons of morals, publie order or national
security, or when the interest of the private lives of the
parties so requires, or to the extent strictly necessary in
the opinion of the court in special cilrcumetances where
publicity would prejudice the intereste of justice;

Any Judgments rendered in a suit at law shall be made public
except where the interest of juvenile persons otherwise
requires or the proceedings concern matrimonial disputes or
the guardianship of children; -

Everyone charged with a criminal offence shall have the
right to be presumed innocent until proved guilty according
to law;

In the determination of any ceriminal charge against him,
everyone shall be entitled to +the following minimum
guaranteer, in full equality:

(1) To be informed promptly and in detail in a language
which he understands of the nature and cause of the
charge against him;

(2) To have adequate time and facilities for the
preparation of his defence and to communicate with
counsel of his own choosing;
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(3) To be tried without undue delay;

(4) To be tried in his presence, and to defend himself in
persgon or through legal assistance of his own choosing:
to be informed, if he does not have legal assistance,
of this right;

(5) To have legel amseistance assigned to him, in any case
where the interests of justice so reguire, and without
payment by him in any such case 1f he doeg not have
sufficient means to pay for it;

(6) To examine, or have examined, the witneeses against him
and to obtain the attendance and examination of
witnesses on hie behalf under the same conditions asg
witnesses against him;

(7) To have the free assistance of an interpreter if he
cannot understand or speak the language used in court;
and

(8) Not to be compelled to tegtify against himself or to
confess gullt,

In the case of juvenile persons, the procedure shall be such
as will take account of their age and the desirability of
promoting their rehabilitation.

Everyone convicted of a crime shall have the right to his
convietion and sentence being reviewed by a higher tribunal
according to law,

When a person has by a final decision been convicted of a
eriminal offence and when subgequently his convietion has
been reversed or he has been pardoned on the ground that a
new or newly discovered fact shows conclusively that there
has been &a miscarriage of Justice, the person who has
suffered punishment as a result of guch conviction shall be
compensated according to law, unlesgs 1t 18 proved that the
non-disclosure of the unknown fact in time 18 wholly or
partly attributable to him.

No one ghall be llable to be tried or punished again for an
offence for which he has already been finally convicted or
acquitted in accordance with the law and penal procedure of
each country.
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PROGRESS REPORT OF
THE SUBGROUP ON ECONOMY

22 August 1987

Mr Chairman, Messrs Vice-Chairmen, and Members,

The

June

gixth meeting of the Subgroup on Economy weaeg held on 12-14

1987 in Guangzhou (and three members from Hong Kong and the

mainland were absent with apologies). Members pregent unanimously

agreed that the draft of Chapter 5 of the Baslc Law: "The Economy

of

fully
the

prosperlty and stability of the HFSAR

the Hong Kong Special Administrative Region (HKSAR)"™ should

embody +the basic policies expressed by the government of
People's Republic of China 1in order to maintain the

Taking into arcount the

overall structure of the Basic Law, we propose the following:

(1)

(2)

Since the provisgion that Hong Kong's previous capitalist
socisl and economic systems2 shall remain unchanged for fifty
yvears upon the PRC's resumption of the evercise of
sovereignty over Hong Kong ie already included in the
"Preamble'" and "General Provieions'" of the Basic Law, it

will not be repeated in this Chapter.

Article &6 of Chapter 2 of the Basic Law (draft) already
providesg that '"the HKSAR shall be vested with executive
power, It shall, in accordance with the relevant provisions

of this Law, conduct its own finance, monetary affairs,
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economy......, #and other executive affairs." Hence, when
drafting this Chapter, we have sdhered to the principle of
stipulating the important basic policies regarding finance,
monetary affairs and trade in the economic field. The

stipulation of certain details may not be appropriate.

(3) Since the external economic relations and trade of the HKSAR
will be systematically written in Chapter 7 of the Basic
Law: "The External Affairs of the HKSAR," they will not be

covered by this Chapter,

After our members’ heated discusaions, it is proposed that this
Chapter be rearranged, amended and supplemented as follows:
Section 1 ~- Public Finance and Taxation; Section 2 -~ Finance
and Monetary Affairsi Section 3 -- External Trade; Section 4 -~
The Various Industries and Commerce; Section 5 ~~ Land Leages;
Section 6 -- Shipping Management; and Section 7 -- Civil Aviation

Management. There are altogther 48 articles.

These drafted sections, articles, and paragraphs are submitted to
the plenary segsion for examination so that they may be further
improved. In accordance with the third psragraph in the
explanatory note under the Structure of the Basic Law (Draft), we
request the session's approval of our proposed amendment to the

structure and headings of this Chapter as mentioned above.

The preliminary provisions under Chapter 5: '"The Economy of the

HKSAR" are ag follows:
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Chapter 5 The Xconomy of the Hong Kong 8pecial
- Administrative Region (HKSAR)
(Drafrt)

Section 1 Pubdlic Finance and Taxation
Article 15 The HKSAR shall be financially independent.

The HKSAR shall use its financial revenue exclusively for
its own purposes and they shall nct be handed over to the Central

People's dovernment.

Article 21 The HKSAR shall maintain a basically balanced budget.
The growth rate of the HKSEAR budget shall not exceed the
growth rate of the Gross Domestic Product.
{Note] A member proposed to delete the word “rate"
which appeared twice in the second paragraph. Some

menbers considered that it was unnecessary to include
the second paragrsph in the Basic Law.

.

Article 3: The HKSAR shall adopt an independent taxation system.

Article A: The HKSAR shall continue to maintain a policy of low

tax rate.

Article 5t The type, rate, and exemption of tax of the HKSAR
shall be stipulated by the HKSAR in law.

{Note] Some members held that the following provision
should be added as the second paragraph: "The HKSAR
shall not impose tax on Hong Kong inhabitants on their
axtra-territorial income." Some members opposed to the
inclusion of such specific proviseion in the Basic Law.

Article 63 The Central People's Government shall not levy taxes
on the HKSAR.
{Note] Some members proposed to smend the wording to

“The HKSAR shall not have the duty to pay tax to the
Central People's Government."
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Article 71 The budgetg of the HKSAR shall be drawn up by the SAR
executive authorities, examined and approved by the SAR

legislature, and reported to the Central People's Government for

the record.

Article 8; The expenditure of the HKSAR Government shall be in
accordance with the budget.

Any expenditure which exceeds the budget shall be submitted
to the legislature for examination and approval or subseguent

andorsement.

Article 9: Public accounts of the HKSAR ghall be verified by the
BAR auditing authorities.
The SAR auditing authorities shsll report to the SAR

legislature annually.

Article 10: The final accounts of the HKSAR shall be drawn up
and audited by the SAR executive authorities, examined by the SAR
legislature, and reported to the Central People'’s Government for

the record.

Section 2 TFinance snd Nonetary Affairs

Article 11: The HKSAR Government shall provide the necessary
conditions and take appropriate measureas to maintain the satatus

of the HKSAR as an international financial centre.

Article 12: The HKSAR shall decide its monetary and financial

systems on its own.
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Article 133 The HKSAR shall maintain & free and open policy

regarding finance and monetary affairs.

Article 1B The HKSAR Government shall safeguard the free
cperation of financial businesses &and financial markets, and
regulate and superviese such businesses and markets in accordance

with law.

Article 1% The HKSAR Government shall safeguard the free flow

of capital within, into and out of the HKSAR.

Article 163 No exchange control policy shall be applied in the

HKSAR.

Article 17t Markets for foreign exchange, foreign currencies,
gold, securities, and futures shall continue to open in the
HKSAR.
{Note) Some members considered that as foreign exchange
already included foreign currencies, the mention of the
latter wag unnecessary.

Article 181 The Hong Kong dollar, a8 the legal tender of the

HKSAR, ehall continue to circulate and remain freely convertible.

Articlie 19: The authority to issue Hong Kong currency shall be
vested in the HKSAR Government.

The issue of Hong Kong currency shall have sufficient
currency reserve.

The HKSAR Government may authorise designated banks to issue
or continue to issue Hong Kong currency under statutory

authority, after satisfying itself that any issue of currency
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will be soundly based and that the arrangements for such issue
are consistent with <the maintenance of the stability of the

currency.

Article 20: The Exchange Fund of the HKSAR shall be managed and
controlled by the HKSAR Government, primarily for regulating the

exchange rate of the Hong Kong dollar.

Section 3 XExternal Trade

Article 215 The HKSAR shall adopt a free external trade system.
The HKSAR shall protect the freedom of external trade and

the free movement of goods, intangible property and capital.

Article 22: The HKSAR shall decide its externsl trade policy on
its own.
The HKSAR may on its own maintain and develop economic and

trade relations with all etates and regions.

Article 23: The HKSAR shall be a free port.
The HKSAR s8hall not impose any tariff unlegs otherwise

stipulated by law.

Article 24: The HKSAR shall be & separate customs territory.

Article 253 The HKSAR may, using the name “Hong Kong, China",
participate in relevant international organisations and
international trade agreements (including preferential trade
arrangements), such as the General Agreement on Tariffs and Trade

and arrangements regarding international trade in textiles.
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Article 261 Export quotas., tariff preferences and other similar
arrangements which are obtained by the HKSAR under international
agreensnts or which were obtained in the past but still remain

effeactive shall be enjoyed exclusively by the HKSAR.

Article 27 The HKSAR may issue 1ts own certificates of origin

for local products in accordance with prevailing rules of origin.

Section & The Various Industries and Commerce

Article 28: The HKSAR s#hall implement a free and open policy

regarding industry and commerce.

Avticle 29: The HKSAR shall encourage induastrial investment and
technological advancement, and open up new industries in order to

strengthen its competitiveness in the international arena.

Avticle 30: The HKSAR Government shall actively c¢reate the
necessary’ environment and conditions to facilitate industrial

development,

Article 33: The HKSAR ghall actively adopt appropriate policies
to promote the development of commerce, tourism, real aestate
industry, transport industry, public utilities, service

industries, agriculture and fishery, etc.

S8ecation 5 Land Leases

Article 323 The HKSAR may on its own decide policies regarding

the development, management and use of land.
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Article 33: All leases of land granted, decided upon or renewed
before the establishment of the HKSAR, which extend beyond 30
June 1997, and all rights in relation toc such leases, shall
continue to be recognised and protected under the 1law of the

HKSAR.

Article 34 From 1 July 1997, all leases of land granted or
renewed (though previously not having a right of renewal) within
the periocd from 27 May 1985 to 30 June 1997, which extend beyond
30 June 1997 and axpire not later than 30 June 2047, shall not
require payment of an additional premium but an annual rent
sgquivalent to three per cent of the rateable value of the
property at that date, adjusted in atep with changes in the

rateable value thersafter, shall be charged.

Article 3I5: In the case of old schedule lots, village lots,
small houses and similar rural holdings; where the property was
on 30 June 1984 held by, or, in the case of small houses granted
after that date, the property is granted to, a person descended
through the male line fr&m a person who was in 1998 a resident of
an established village in Hong Kong, the previoue rent shall
remain unchanged &0 long as the property 1is held by that person

or by one of his lawful successorsg in the male line.

Article 36: Where leases of land not having a right of renewal
expire after the establishment of the HKSAR, they shall be dealt
with in accordance with the laws and policies decided by the

HKSAR on its own.
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[Note] Some members considered that the specific issues
on land leases should not be dealt with in detail by
the Basic law. It was proposed that the relevant
provisions under Annex III to the Joint Declaration be
summarised into a single article and included in
Section 4 of this Chapter.

Section 6 Shipping Menagement

Article 3I7: The HKSAR shall maintein Hong Kong's previocus
systems of =hipping management and shipping regulation. The
specific functions and responsibilities of the HKSAR Government
in the field of shipping shall be defined by the HKSAR Government

on its own.

Article 383 The HKSAR shall be authorised by the Central
People's Government to continue to maintain a shipping register
and 1issue related certificates under its own legislation in the

name of "ﬂona‘Konz. China",

Article 393 All ships for civil use shall enjoy access to the
ports of the HKSAR in accordance with the laws of the HKSAR.
Access of foreign warships to the HKSAR shall require the

permisaion of the Central People's Government.

Article A0 Private shipping businesses and shipping-related
businesses and private container terminals in Hong Kong may

continue to operate freely.

8ection 7 Civil Aviation Management
Apticle 4A1: The HKSAR Government shall provide necessary
conditions and take appropriate messures to maintain the status

of Hong Kong as a cantre of international and regional aviation.
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Article 4&2: The HKSAR shall maintain the previocus system of
civil aviation mansgement in Hong Kong, and keep its own aircraft
register in sccordance with provisions laid down by the Central
People's Government concerning nationality marks and registration
marks of aircraft.

Accesg of foreign military aircraft to the HKSAR shall

require permission of the Central People's Government.

Article &3 The HKSAR ashall be responsible on its own for
matters of routine business and technical management of civil
aviation, and the management of airports.

The HKSAR shall be responsible for the provision of air
services within the flight information region of the HKSAR , and
the discharge of other responsibilities allocated under the
regional air navigstion procedures of the International Civil

Aviation Organisation.

Article R8: The HBKSAR Government shall, in consultation with the
HKSAR, make arrangement providing for air gervices between the
HKSAR and other parts of the People's Republic of China for
airlines incorporated and having their principal place of
business in the HKSAR and other airlines of the People's

Republic of China.

Article A3: All Air Service Agreements providing for air services
between other parts of the People's Republic of China and other

states and reglonse with stops at the HKSAR and air services
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between ths HKSAR and other states and regions with stops at
other parts of the People's Republic of China shall be concluded
by the Central Pecple's Government.

In concluding the Air Service Agreements mentioned in the
first paragraph of this Article, the Central People's Government
shall take account of the special conditions and economic
interests of the HKSAR and consult the HKSAR Government.

Representatives of the HKSAR Government may participate as
members of delegations of the Government of the People's Republic
of China in air service consultations with foreign governments
concerning arrangements for such services mentioned in the firat

paragraph of this Article.

Article &6 Acting wunder specific authorisations from the

Central People’s Government, the HKSAR Government may:

(1) renew or amend Air Service Agreements and arrangements
praeviocusly in torce (in principle, all such Agreements and
arrangements may be renewed or smended with the »rights
contained in such previous Agreements and arrangements being
as far as possible maintained); )

(2) conclude new Air Service Agreements providing routes for
airlines incorporated and having their principal place of
business 1in +the HKSAR and rights for overflights and
technical stops;: and

(3) conclude provisional arrsngements where no Air Service

Agreement with a foreign state or other region is in force.
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All scheduled air services to, from, or through the HKSAR
which do not operate to, from, or through the mainland of China
shall be regulated by Air Service Agreements or provisional

arrangements referred to in this Article,

Avticle 871 The Central People's Government shall give the HKSAR

Government the authority .to:

(1) negotiate and conclude with other authorities all
arrangements concerning the implementation of the Alr
Service Agreements and provisional arrangements mentioned in
Article 46 of this Law;

(2) 41esue 1licences to airlines incorporated and having their
principal place of business in the HKSAR;

(3) designate such airlines under the Air Service Agreements and
provisional arrangements mentioned in Article 46 of this
Law; and

(8) issue permits to foreign airlines for services other than

those to, from, or through the mainland of China.

Article 4A8; Airlinee incorporated and having their principal
place of Dbusiness in Hong Kong and civil aviation related

businesses may continue to operate.

(Note] Some members proposed Article 86 and 47 be
combinea as follows: "Acting under speciric
authorisations from the Central People's Government,
the HKSAR Government may negotiate, amend, renew oxr
conclude Air Service Agreements, arrangements, or
provisional arrangements concerning the HKSAR
Government, and make arrangements in accordance with
law, and shall report to the Central People's
dovernment for approval or record."
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PROGRESS REPORT OF
THE SUBGROUP ON EDUCATION, SCIENCE, TECHNOLOGY,
CULTURE, SPORTS, AND RELIGION

22 August 1987

Mr Chairman, Messrs Vice-Chairmen, and Members,

The Subgroup on Education, Science, Technology, Culture, Sports,
and Religion has held four meetings (being its fourth, fifth,
sixth, and seventh meetings) since it conducted its survey in
Hong Kong in September 1986. Its fourth meeting was held in
Beijing on 3 December 1986: 1its fifth meeting, in Kunming on 16
and 17 Februsry 1987: ite sixth meeting in Beijing on 17 April

»

1987; and its seventh meeting in Guangzhou on 3 and 4 June 1987.

After the fourth meeting, Mr Qian Weichang prepared the draft
provisiong of Chapter 6 in accordance with the views of members
of this Subgroup and the "Structure of the Basic Law (Draft)" and
with reference to the opinions of members of the Consultative
Committee (CCBL) in Hong Kong. At the fifth meeting held in
Kunming, members went over the draft provisions one by one and
came up with the second draft of Chapter 6. On 3 March 1987, Mr
Qian Weichang and Mr Ma Lin, co-convenors of the Subgroup Jjointly
forwarded the second draft to some Hong Kong drafters, members of
the Special Group on Culture, Education, Technology, and Religion
of the CCBL in Hong Kong and other persone c¢oncerned, totalling

85 persons, and in the covering letter, their comments were
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invited. At the seventh meeting in Guangzhou members of the
Subgroup conscientiously studied the comments and propogals thus

collected, ag well ag the final reports of the corresponding

Special Group of the CCBL. The provisions were further revised
and & discussion draft was prepared. The discussion draft of

Chapter 6 of the Basic Law on education, science, technology,

culture, sports, and religion of the HKSAR preliminarily passed
by the Subgroup (and the notes appended to it) is now submitted
to the fifth plenary session of the Drafting Committee for

discussion.

Subgroup on Education, Science, Technology,
Culture, Sports, and Religion
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Chapter 6 Education, Science, Technology, Culture, Sports,
’ and Religion in the HKSAR
(Discuseion Draft)

Article 1: The HKSAR ghall maintain the educational system

previously practised in Hong Kong.

The development and improvement of educational untdertakings

in the HKSAR shall be decided by the HKSAR Government on itse own.

Article 2: The HKSAR Government shall on its own decide policies
of this SAR 4in the fields of education, 4including policies
regarding the educational system and 1its administration, the
language of instruction, the allocation of funds, the examination
system, the gystem of academic awards and the recognition of

educational and technological qualifications.

Community organisations and individusls may run different
kinds of educational undertakings in the HKSAR in accordance with

law.

Article 3: Educational institutions of all kinde may retain
their sutanomy and have academic freedom. They may continue to
recruit staff and use teaching material from outside the HKSAR.
Educational institutions run by religious organisations may

continue to offer courses on religious education.

Students shall enjoy freedom of cholce of education and

freedom to pursgue their education outside the HKSAR.
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Article 3: The HKSAR Government shall develop medical and health
services, develop modern medicine and traditional Chinese
medicine, encourage and support community and private

organisations toc set up medical and health facilities of all

kinds.

Article 5: The HKSAR Government shall promote the development of
scientific and technological undertakings. It shall reward and
protect achievements, inventions and discoveries in scientific

and technologieal researchesn, and scientific and technological

innovations.

The HKSAR Government shall decide on ite own standards and

specifications relating to science and technology.

Article 6: The HKSAR Government shall promote the development
of cultural undertakings, It shall vreward and protect
achievements, honours and legitimate rights and interests

acquired by suthore in cultural creation.

Article 7: The HKSAR Government shall not interfere with or
restrict religious activities or internal affaire of religious
organisations. Religioue activities shall not contravene the

laws of the HKSAR.

Religious organisations shall, in accordance with law, enjoy

righte concerning the acquisition, use, disposal, and inheritance
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of property and the right to receive financial assistance.

previ

maint

insti

servi

ous righte and interests in respect of property shall

alned and protected.

The

be

Religious educaticonal institutions and other educational

tutions, hospitals, welfare institutions, and other sociasl

ceg run by religious organisations may be continued

developed in accordance with previous practice,

Artic

their

belie

Artic

[Note] Some members proposed that the following clause
be added to this Article: 'The HKSAR Government shall
1ist as public holidays religious commemoration days
and folk festivals such as Buddhist festival,
Christmas, and Eagter." On the other hand, some members
held that 1if the Basic Law specifically provided for
religicus holidays, other sectors might demand the
provision for the holidays relevant to their sectors as
well. Hence, it would not be appropriate to have any
specific provision on this issue.

A member proposed that the following provision be
added: "The HKSAR Government sghall protect the existing
rights of religious and charitable organisations in
accordance with law, for example, those relating to the
allocation of land, renewal of land leases, exemption
from tax and rates payment, etc., shall be retained."
Some members held that the foregoing proposal was
within the scope of economy and should be dealt with by
the Subgroup on Economy.

and

le 8: Religious organisations and believers may maintain

previoug relations with religious organisations

vers elsewhere.

and

le 9: The HKSAR Government shall on its own decide the way

to aceredit and confer qualifications for professionel practice.
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Those who have obtained qualifications for professional
practice before the establishment of the HKSAR may maintain their

previous qQualifications.

The HKSAR shall msesintain the professions and professional
organisations which have been recognised before the establishment

of the HKSAR, and shall recognise new profesgeions and

professional organisations in accordance with the needs in social

development.

[Note] A member suggested that the proviegion should
also state that professional organisations may on their
own decide professional qualificationg, determine the
standards of their respective professions, and decide
and implement the codes of practice of their respective
profegsions, The majority of members consldered that
such questione were internal affairs of professional
organisations and should not be written in the Basic

Law,
Article 10: The HKSAR Government shall support and develop
sporting activities. Previous non-governmental sports

organigations may continue to exist and develop 1in accordance

with law.

Article 11: The HKSAR shall maintain the poliecy previously
practised in Hong Kong regarding the provielion of subventions to
organisgations in all filelds, including education, medicine,
culture, arts, recreation, sporte, social welfare, and social
work. After the establishment of the HKSAR, personnel previously
serving 41n subvented organisations in Hong Kong may remain in

employment in accordance with the previocus system.
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Article 12: The HKSAR Government shall maintain the previous
social welfare in Hong Kong and decide on its own the development
and improvement of social welfare in accordance with economic

conditions and social needs.

Article 13: Voluntary organisatione engaged in .social service in

the HKSAR may on their own decide their forms of service.

Article 14: The HKSAR shall on its own formulate laws and

policies regarding labour in the light of economic development,

social needs, and the actual circumstances of labour-management
consultations.

Article 15: The relationship between non-governmental
organisations of all fields, including education, science,

technology, culture, sports, the professions, and social welfare,
in the HKSAR as well as religious orgenisations in the HKSAR, and
their counterparts in the mainland shall abide by the principles

of non-subordination, non-interference, and mutual respect.

Article 16: Organisations in all fields, including education,
science, technology, culture, aports, health, the professions,
social welfare and religion, in the HKSAR may, using the name
“"Hong Kong, China", maintain and develop relations with states,

regions and relevant internationel organisations.
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[Note] If the above contents regarding organisations
in all fields, including education, science,
technology, sports, health, the professions, social

welfare and religion were added to a relevant provision
in Chapter 7 on External Affairs of the HKSAR, this
Article could be deleted.
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26 August 1987

Mr Ji Pengfei's Closing Speech at the Fifth Plenary Session

of the Drafting Committee for the Baaic Law

Members,

The fifih plenary session of the Drafting Committee will be

adjourned today.

This session has received the progress reports of the five
subgroups and discussed the draft provisions of the Preamble and
Chapters 1-7 and 9 of the Basic Law. During the seriocus and
detailed diagcussions on the reports and draft provisions, members
have raised plenty of opinions and proposals for amendment. It
is hoped that the subgroups will further refine their drafts by
incorporating, as far as possible, the views of members after

thorough study.

This plenary session has been a success. Since we have =&
long agenda probably there has not been enocugh time to allow full
discuseion of all of the draft provisions. If you have further
opinions or proposals, please submit them in writing to the
Secretariat of the Drafting Committee. The Secretariat will

forward your written submissions to the relevant subgroups.

The Consultative Committee for the Basic Law has been
providing support to the Drafting Committee by collecting the

views and suggestions on the Basic Law from different gectors in
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Hong Kong and reflect them to the Drafting Committee. Such
consultation has been very helpful to the drafting of the Basic
Law, At its meeting yesterday, the Chairmen's Committee auggested
that the subgroups seriocusly study the final reports recently
sent from the CCBL, and seek advice from the CCBL on problems

encountered in the drafting process.

Members, I mentioned at the last plenary session that 1987
was a crucial year as far as drafting of the Basic Law was
concerned, and the subgroups would expect a heavy workload. The
Chairmen's Committea. when discussing the work for the next six
months at i1its meeting vesterday, noted that work had to be
speeded up 1f the firsat draft of the Basic Law was to be ready
early next year as scheduled i.e. to be published following the
seventh plenary session. The subgroups are advised to submit
their respective revised drafts (which are amended according to
the views expressed at this session) to the Secretariat of the
Drafting Committee by 15 November 1987, The Secretariat will
then make a compilation of all of the revised draft chapters, to
be discussed by the aixth plenary session of the
Drafting Committee. Apart from further deliberating the draft
provisions of Chapters 4, 5, and 6 prepared by subgroups such as
that on Political Structure, the sixth plenary session is to
preliminarily discuss the complete draftwork of the Bazic Law as
a whole 80 that rearrangement of chapters or sections may be

proposed.,
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The Chairmen's Committee resolved to set up a co-ordinating
group for integrating' the Basic Law clauses and revising the
overall draft, Thcir work will be submitted to the seventh
Plenary session of the Drafting Committea early next year for
examination and approval. The co-ordinating group -- headed by
two vice-chairmen, Sir Yue-kong Pao and Mr Hu Sheng -~ includes
the Aaocrotnrv—cenorll. the two deputy secretaries-general, and

the 10 co~-convenors from the five subgroups.

Members, since the establishment of the Drafting Committes,
all of .us have made concerted efforts to reach unanimity on a
number of issues in the the spirit of mutusl trust, mutual
respect and mutual accomodation. Now that the preliminary drafts
of the various chapters have been prepared, the hard work and
contribution of members are surely to be acknowlod:-d' I hope

that we shall make parsistent efforts for the publication of the

draft of Basic Law in early 1988.

Thank you.

&3

26 August 1987

CommuniqQue of the Fifth Plenary Session of
the Drafting Committee for the Basice Law

The fifth plenary session of the Drafting Committee for the Basic
Law was held from 22 to 28 August 1987 in Beijing. Fifty-three
members attended the sesslon and five members were absent with
apologies.

The session received the progress reports of the five subgroups
and continued to discuss the draft articles of the Preamble,
Chapter 1 on general provisions, Chapter 2 on the relationship
between the Central Government and the SAR, Chapter 3 on
fundamental righte and duties of HKSAR inhebitants, Chapter 7 on
external affalrs, and Chapter 9 on the interpretation and
amendment of the Basic Law. The session salso preliminarily
discussed the draft articles of Chapter I on the political
structure of the HKSAR, Chapter 5 on the economy of the HKSAR,
and Chapter 6 on education, science, technology, culture, sports
and religion in the HKSAR. Members were pleassed with the work of
the wvarious subgroups and proposed smendment to some of the
articles. The session requeeted the subgroups to further amend
the draft articles after close examination of the members'
opinions and the propoeals in the finsal reporte of the
Consultative Committee for the Basic Law. The Secretsriat would
then put the articlee of the various chapters 1in order and submit
a complete draftwork to the sixth plenary sesslon for discussion.

The ecession resolved that the gixth plenary eession of the
Drafting Committee be held from 12 to 16 December this year with
the following agenda: (1) To further discuse the drafts of
Chapters U, 5, and 6 prepared by the subgroups such as that on
rolitical structure. (2} To diccuss the oreompilation of 1the
drafts of the various chapters as a wholse, and to propoce
amendment and modification.

The Chairmen's Committee resolved to set up a co-ordinating group
headed by two vice-chairmen, Sir Yue-Kong Pso and Mr Hu Sheng,

and comprising <the co-convenorse of the five subgroupe, the
secretary-general and the deputy secretaries-general. The co~-
ordinating group would be responcsible for overall revision of the
draft of the Basic Law, Their work would he pubmitted to the

seventh plensry gession of the Drafting Committee next year for
examination and approval.

* If <there 18 any discrepsncy between the Chinese ~and  the
English versions, the Chinese version shall prevail.
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